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IN THE SUPREME COURT OF THE STATE OF IDAHO

Unifund CCR, LLC
Plaintiff(s)/Respondent(s),

Supreme Court No: 42876
Case No:

CV-2013-0000515

vs
CLERK'S RECORD ON APPEAL
Lorene K. Lowe
Defendant(s)/Appellant(s).

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Seventh Judicial District of the State of Idaho,
in and for
THE
COUNTY OF FREMONT
Gregory W. Moeller
DISTRICT JUDGE

Attorney
For Appellant

Attorney
For Respondent

Michael 8. Howell
PO Box 330
Meridian, ID, 83680

Ryan Ballard
PO Box38
Rexburg, ID, 83440
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Date: 3/25/2015

Seventh Judicial District Court - Fremont County

Time: 04:20 PM

ROA Report

Page 1 of 4

User: HARRIGFELD

Case: CV-2013-0000515 Current Judge: Gregory W. Moeller
Unifund CCR, LLC vs. Lorene K. Lowe

Unifund CCR, LLC vs. Lorene K. Lowe
Date

Code

User

12/2/2013

NCOC

HARRIGFELD

New Case Filed - Other Claims

HARRIGFELD

Filing: A - All initial civil case filings of any type not Gilman J. Gardner
listed in categories B-H, or the other A listings
below Paid by: Howell & Vail Receipt number:
0005613 Dated: 12/2/2013 Amount: $96.00
(Check) For: Unifund CCR, LLC (plaintiff)

COMP

HARRIGFELD

Complaint Filed

Gilman J. Gardner

SMIS

HAR RIG FELD

Summons Issued

Gilman J. Gardner

NOAP

HARRIGFELD

Plaintiff: Unifund CCR, LLC Notice Of
Appearance Michael B. Howell

Gilman J. Gardner

ANSW

HARRIGFELD

Answer

Gilman J. Gardner

CERT

HARRIGFELD

Certificate Of Service

Gilman J. Gardner

HARRIGFELD

Gilman J. Gardner
Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Ballard
Law Receipt number: 0000163 Dated: 1/13/2014
Amount: $66.00 (Check) For: Lowe, Lorene K.
(defendant)

1/13/2014

Judge
Gilman J. Gardner

1/22/2014

AFSR

HARRIGFELD

Affidavit of Service - Lorene Lowe on 1/4/14

Gilman J. Gardner

1/29/2014

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

2/11/2014

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

3/12/2014

MOTN

HARRIGFELD

Motion to Amend Answer

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit of Ryan Ballard

Gilman J. Gardner

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

ORDR

HARRIGFELD

Order Allowing Defendant to Amend Answer

Gilman J. Gardner

AMEN

HARRIGFELD

Amended Answer to Complaint & Counterclaim

Gilman J. Gardner

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

4/1/2014

HRSC

HARRIGFELD

Hearing Scheduled (Hearing 05/20/2014 01 :00 Gilman J. Gardner
PM) Motion for Summary Judgment - 30 Minutes

4/21/2014

MOTN

HARRIGFELD

Defendant's Motion for Summary Judgment

Gilman J. Gardner

MISC

HARRIGFELD

Defendant's Brief in Support of Motion for
Summary Judgment

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit of Ryan A Ballard

Gilman J. Gardner

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

NOTC

HARRIGFELD

Notice of Hearing

Gilman J. Gardner

MOTN

HARRIGFELD

Motion to Amend Complaint

Gilman J. Gardner

MOTN

HARRIGFELD

Motion to Vacate Hearing

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit in Support of Motion for Summary
Judgment

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit in Support of Motion for Summary
Judgment

Gilman J. Gardner

3/21/2014

5/5/2014
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Date: 3/25/2015

Seventh Judicial District Court - Fremont County

Time: 04:20 PM

ROA Report
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User: HARRIGFELD

Case: CV-2013-0000515 Current Judge: Gregory W. Moeller
Unifund CCR, LLC vs. Lorene K. Lowe

Unifund CCR, LLC vs. Lorene K. Lowe
Date

Code

User

5/5/2014

MEMO

HARRIGFELD

Memorandum in Opposition to Defendant's
Motion for Summary Judgment

Gilman J. Gardner

NOTC

HARRIGFELD

Notice of Hearing

Gilman J. Gardner

MISC

HARRIGFELD

Defendant's Opposition to Plaintiffs Motion to
Amend

Gilman J. Gardner

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

MISC

HARRIGFELD

Reply Brief to Plaintiffs Opposition of Defendant's Gilman J. Gardner
Motion for Summary Judgment

5/13/2014

STIP

HARRIGFELD

Stipulation to Appear by Telephone

Gilman J. Gardner

5/20/2014

MINE

HARRIGFELD

Minute Entry
Hearing type: Hearing
Hearing date: 5/20/2014
Time: 1:11 pm
Courtroom:
Court reporter:
Minutes Clerk: Becky J. Harrigfeld
Tape Number:
Party: Lorene Lowe
Party: Unifund CCR, LLC, Attorney: Michael
Howell

Gilman J. Gardner

HRVC

HARRIGFELD

Gilman J. Gardner
Hearing result for Hearing scheduled on
05/20/2014 01 :00 PM: Hearing Vacated Def
Motion for Summary Judgment - 30 Minutes /
Plaintiffs Motion to Amend Complaint & Motion to
Vacate Summary Judgment

5/23/2014

AMCO

HARRIGFELD

Amended Complaint Filed

Gilman J. Gardner

5/27/2014

ORDR

HARRIGFELD

Order

Gilman J. Gardner

5/28/2014

ANSW

HARRIGFELD

Second Amended Answer to Complaint I
Counterclaim

Gilman J. Gardner

MISC

HARRIGFELD

Certificate of Service

Gilman J. Gardner

MOTN

HARRIGFELD

Motion to Remove to District Court

Gilman J. Gardner

ORDR

HARRIGFELD

Order to Remove Case to District Court

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit in Support of Motion for Summary
Judgment

Gilman J. Gardner

AFFD

HARRIGFELD

Affidavit in Support of Motion for Summary
Judgment

Gilman J. Gardner

MOTN

5/12/2014

7/7/2014

Judge

HARRIGFELD

Motion for Summary Judgment

Gilman J. Gardner

MEMO

HARRIGFELD

Memorandum in Support of Plaintiffs Motion for
Summary Judgment

Gilman J. Gardner

NOTC

HARRIGFELD

Notice of Hearing on Motion for Summary
Judgment

Gilman J. Gardner

HRSC

HARRIGFELD

Hearing Scheduled (Hearing 08/12/2014 01 :30
PM) Motion for Summary Judgment

Gregory W. Moeller
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Case: CV-2013-0000515 Current Judge: Gregory W. Moeller
Unifund CCR, LLC vs. Lorene K. Lowe

Unifund CCR, LLC vs. Lorene K. Lowe
Date

Code

User

7/8/2014

HRVC

MACE

Hearing result for Hearing scheduled on
Gregory W. Moeller
08/12/2014 01:30 PM: Hearing Vacated Motion
for Summary Judgment

HRSC

MACE

Hearing Scheduled (Hearing 08/26/2014 04:00
PM) Summray Judgment-1 Hour

Gregory W. Moeller

NOAP

MACE

Defendant: Lowe, Lorene K. Notice Of
Appearance Ryan Ballard

Gregory W. Moeller

AMEN

HARRIGFELD

Amended Notice of Hearing

Gregory W. Moeller

7/30/2014

MEMO

HARRIGFELD

Supplemental Memorandum in Opposition to
Defendant's Motion for Summary Judgment and
In Support of Plaintiffs Motion for Summary
Judgment

Gregory W. Moeller

8/19/2014

MISC

PARKER

Second Reply Brief to Plaintiffs Opposition of
Defendant's Motion for Summary Judgment

Gregory W. Moeller

MISC

PARKER

Certificate of Mailing

Gregory W. Moeller

HRHD

MACE

Hearing result for Hearing scheduled on
08/26/2014 04:00 PM: Hearing Held Summray
Judgment-1 Hour

Gregory W. Moeller

MINE
MISC

MACE

Minute Entry

Gregory W. Moeller

MACE

Counsel May Have Until The 16th Of Sept To File Gregory W. Moeller
Briefs.

9/9/2014

CERT

Certificate Of Mailing

Gregory W. Moeller

Defendants Supplemental Brief

Gregory W. Moeller

9/18/2014

Plaintiffs Responsive Brief

Gregory W. Moeller

10/24/2014

MISC
MISC
MEMO

MACE
MACE
MACE
MACE

Memorandum Decision-Lowe's Summary
Gregory W. Moeller
Judgment Denied, Unifund's Motion For
Summary Judgment Granted. The Court will not
issue judgment until counterclaims are fully
adjudicated.

11/7/2014

STIP

MACE

Stipulation To Withdraw Defendants
Counterclaims

Gregory W. Moeller

MEMO

MACE

Memorandum Of Amount Due, Costs And
Attorney Fees.

Gregory W. Moeller

JDMT

Judgment

Gregory W. Moeller

CDIS

MACE
MACE

Civil Disposition: entered for: Lowe, Lorene K.,
Defendant; Unifund CCR, LLC, Plaintiff. Filing
date: 11/7/2014

Gregory W. Moeller

CSCG

HARRIGFELD

Case Status Changed: Closed

Gregory W. Moeller

NOTC

HARRIGFELD

Notice of Appeal

Gregory W. Moeller

HARRIGFELD

Filing: L4 - Appeal, Civil appeal or cross-appeal to Gregory W. Moeller
Supreme Court Paid by: Ryan Ballard Receipt
number: 0005622 Dated: 12/16/2014 Amount:
$129.00 (Check) For: Lowe, Lorene K.
(defendant)

8/26/2014

12/16/2014

Judge
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User: HARRIGFELD

Case: CV-2013-0000515 Current Judge: Gregory W. Moeller
Unifund CCR, LLC vs. Lorene K. Lowe

Unifund CCR, LLC vs. Lorene K. Lowe
Date

Code

User

12/16/2014

BNDC

HARRIGFELD

Bond Posted - Cash (Receipt 5623 Dated
12/16/2014 for 100.00)

Gregory W. Moeller

BONC

HARRIGFELD

Condition of Bond Down Payment on Appeal
Record

Gregory W. Moeller

CSCG

HARRIGFELD

Case Status Changed: Closed pending clerk
action

Gregory W. Moeller

1/12/2015

MOTN

HARRIGFELD

Motion to Amend Judgment

Gregory W. Moeller

1/28/2015

CDIS

MACE

Civil Disposition: entered for: Lowe, Lorene K.,
Defendant; Unifund CCR, LLC, Plaintiff. Filing
date: 1/28/2015

Gregory W. Moeller

JDMT

Judgment-Amended

Gregory W. Moeller

Final Judgement, Order Or Decree Entered

Gregory W. Moeller

Judge

2/10/2015

FJDE

MACE
MACE

2/23/2015

BNDC

HARRIGFELD

Bond Posted - Cash (Receipt 705 Dated
2/23/2015 for 176.25)

Gregory W. Moeller

BONC

HARRIGFELD

Condition of Bond Appeal Record

Gregory W. Moeller
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DISTRI

SEVEN COURT

eoumy of Fremont State of Idaho
Filed:;s::;:====,-

IB - 2 20!3
MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
./

UNIFUND CCR, LLC,

Case No.

..,,,

CV /D' ';:)/':>

Plaintiff,
COMPLAINT
vs.
Fee Category: A
Fee: $96.00

LORENE LOWE,
Defendant(s).

Plaintiff, for its cause of action alleges:
I

;,

That the Defendant(s) has been advanced payment of goods and
services pursuant to an Account Agreement, account #xxxx.-xxxx.xxxx-

which account has a principal balance totaling

$5,546.82.

This account continues to accrue interest at the

legal rate of 29.98% per annum, which has accumulated through
June 20, 2013 in the amount of $5371.42. This account originated
with CITIBANK, NA and has been acquired by the Plaintiff.
II
Defendant(s) is in breach of said Agreement by failing to
make all required monthly payments in a timely fashion, and as
a result of said breach, Plaintiff has declared the entire amount
due an payable in full.
III
Although Plaintiff has made repeated written and oral
demands for payment of said amount set forth therein not less
than 10 days prior to the institution of this action,
COMPLAINT - 1
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Defendant(s) have refused and continue to refuse to pay the same,
and that prior to the institution of this action an amount at
least equal to 95% of the amount claimed herein has not been
tendered to Plaintiff.
IV
Plaintiff has retained the services of the undersigned
attorney to commence and prosecute this action and is entitled to
recover a reasonable attorney's fee from Defendant(s) as provided
by law in the amount of $1220.00 or such greater amount as the
Court deems appropriate under the circumstances of this case.
WHEREFORE, Plaintiff prays judgment against Defendant or
Defendants, and each of them, as the case may be, as follows:
1.

For the sum of $5,546.82, together with ongoing interest

at the legal rate of 29.98% per annum which has accumulated
through June 20, 2013 in the amount of $5371.42.
2.

For reasonable attorney's fees in the minimum amount of

$1220.00 or such greater amount as this Court deems appropriate
under the circumstances of this case.
3.

For Plaintiff's costs incurred herein.

4.

For such other and further relief and Orders as the

Court deems appropriate.
DATED: July 8, 2013
HOWELL

&

VAIL, LLP

BY MICHAEL B. HOWELL
Attorney for Plaintiff

COMPLAINT - 2
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DISTRICT SEVEN COURT

County of Fremont State of Idaho

Filed:;:::======:;--

MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

OB: - 2 20l3
ABBIE MA"ERK

By: _ _ _ _.!.,lU~.11:,,---:--:;::;.:-::.:

----------

Deputy Cler~... ,

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No.

cv'/~-51':J

Plaintiff,
SUMMONS
vs.
LORENE LOWE
Defendant(s).

NOTICE TO THE ABOVE NAMED DEFENDANT(S): YOU HAVE BEEN SUED BY THE
ABOVE-NAMED PLAINTIFF: THE COURT MAY ENTER JUDGMENT AGAINST YOU
WITHOUT FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ
THE INFORMATION BELOW.
You are hereby notified that in order to defend this
lawsuit, an appropriate written response must be filed with the
above designated court within 20 days after service of this
Summons on you.
If you fail to so respond the court may enter
judgment against you as demanded by the plaintiff in the
Complaint.
A copy of the Complaint is served with this Summons.
If you
wish to seek the advice of or representation by an attorney in
this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights
protected.
An appropriate written response requires compliance with
Rule lO(a) (1) and other Idaho Rules of Civil Procedure and shall
also include:
1.

The title and number of this case.

SUMMONS - 1
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2. If your response is an Answer to the Complaint it must
contain admissions or denials of the separate allegations of the
Complaint and other defenses you may claim.
3. Your signature, mailing address an telephone number, or
the signature, mailing address and telephone number of your
attorney.
4.
Proof of mailing or delivery of a copy of your response
to plaintiff's attorney, as designated above.

To determine whether you must pay a filing fee with your
response, contact the Clerk of bhe above-entitled court.

J

DATED this

day of

_1 J
J-

,

2013.

Abbie Mace
~\\\\lllllfr1,,,

Dis~~,,.~
~·A~..-•-•,-.
~ O\V.

,,.._

.:- ,tt:...

''ff...

CLERK OF THE

.... -, '> ~
....

'6~

§~I seveNTH\s~Y
: i JUDICIAL J-t:
;.~\ COURT In$
~·~ ..•
"°, o,i,;···-·.,-·,,,~'f~-~
~
,,,, col.JN1'l, '"''. .

''''"""'''

SUMMONS - 2
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

)

Case No. CV-13-515

)
Plaintiff,

)

)
v.

)
)

LORENE LOWE,

)
)
Defendants.

ANSWER TO COMPLAINT

FEE CATEGORY: 1.1.
FEE: $66.00

)
)

COMES NOW, Defendant Lorene Lowe, by and through counsel, Ryan A. Ballard of
Ballard Law, PLLC, and answers Plaintiffs complaint as follows:
1. Denies the allegations in paragraph 1.
2. Denies the allegations of paragraph 2.
3. Denies the allegations of paragraph 3.
4. Denies the allegations of paragraph 4.

AFFIRMATIVE DEFENSES
1. Defendant denies each and every allegation of the complaint that is not specifically admitted
herein.
Answer - Page 1
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.
•

2. The Complaint fails to state a claim against Defendant for which relief can be granted.

3. Plaintiff does not have standing to bring this action.
4. Plaintiffs claims, either in whole or in part, may be barred by the doctrines of waiver, estoppel,
and/ or !aches.
5. Plaintiff's claim may be barred by the applicable statute of limitations, including I.C § 5-216.

RESERVATION OF RIGHT TO AMEND
Defendant makes his answer to the complaint based upon information reasonably known to
him at this time. However, Defendant reserves the right to amend any or all of his responses herein,
including but not limited to, his admissions or denials, to eliminate or add additional defenses or
affinnative defenses, or to assert counterclaims, cross-claims, or third-party claims as facts supporting
such become known to him.

PRAYER FOR RELIEF
WHEREFORE, Defendant prays for relief as follows:

1.

Plaintiffs Complaint be dismissed with prejudice,

2.

Plaintiff takes nothing thereby,

3.

Defendant be awarded his attorney's fees and costs of court of this action under
I.C. § § 12-120(1), 12-120(3), and 12-121, and I.R.C.P. 54, and such other and further relief
as the Court deems just and proper.
DATED this

ll)_ day ofJanuary, 2014.

4AID-L
Ballard Law, Pl.LC

Answer - Page 2
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Filed:

r========.MN I 321l14'

ABBIE MA

ERK

Ryan Balliu:d, ISBN 9017
Ballard Law, PILC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballiu:dlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendants.

)
)
)

Case No. CV-13-515

)

CERTIFICATE OF SERVICE

)
)
)
)
)

)
Defendant in this action sent an Answer and Defendant's First Set of Discovery Requests to
Plaintiff with a copy of this certificate of service on January

lh.., 2014, to Plaintiff's attorney at the

following address:
Michael B. Howell
Howell & Vail, ILP
380 South Fourth St, Suite 104
Boise, ID 83702
Dated this

.l{t_ day ofJanuary, 2014.

Certificate of Service - Page 1
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DISTRICT SEVEN COURT

County of Fremont State of Idaho
Filed:;:=.======::;---

Attornflf! Howell & Vall, L.L.P., 380 S. 4th St 1104, 2083363331x4

'

IN THE DISTRICT COURT OF THE SEVENTH JUDICIA DISTR CT~-6ii
STATE OF IDAHO, IN AND FOR THE COUNTY
FRE ONT

20!4

UNIFUND CCR LLC
Plaintiff,

CASE NO.: CV13-515

VS.
AFFIDAVIT OF RETURN

LORENE LOWE
Defendant(s)

I, Michael Packham, being first duly sworn on oath. deposes and says:

.

That I am a resident of the County

ot1''<)1" Fc,J/s, state of IDAHO,

That I am over the age of eighteen years, that I am not a party to the action or related to any of the parties in the above entitled action and I hereby
certify that on the 11th day of December, 2013 I received the following:
SUMMONS AND COMPLAINT
and personally served the same on: LORENE LOWE
by personally serving LORENE LOWE, who is a person over the age of eighteen, at the usual place of abode/ residence/ dwelling of LORENE
LOWE, to wit: 5418 MOOSE CT, ISLAND PARK, ID 83429
which service was accomplished at said location on 4th January, 2014 at 05:47 PM.

Attempts and Service Comments:
• 5418.MOOSE CT, ISLAND PARK, ID 83429: on 12/19/2013 at
11:49am, Unable to complete call at this time.; on 12/19/2013 at
01 :1 Bpm, Left notes. House is for sale.; on 12/30/2013 at 09:33am,
Realter called said is out of town: on 01/04/2014 at 04:11pm, Not home.
ex-husband taking care of animals. She should be home Sun;

Works at Island Park Resort Lodge office. Island Park, Id 83429

~.fltZ_

Description of the person served: Female, White skin, Brown
hair Age: 50-64 yrs Height: 5•4• - 5•3• Weight: 130 ~ 159 lbs. Michael Packham
'
'
'
Process Server#:
Attorneys Messenger Service
PO Box 15363
Boise, ID, 83715
(208) 345-2905
Atty FIie#: CV1W15
Job ID#: 125877

-t)z_

SUBSCRIBEOANOSWORNk>beli:>remeono.,

&

dayof ~ -

::[off

.,Mic
.....

KAY MWILSON

<. . . . :,
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Ryan Ballard, ISBN 9017
Ballard Law, PILC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, ILC,
Plaintiff,
v.

LORENE LOWE,
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-13-515

CERTIFICATE OF SERVICE

Defendant in this action sent Defendant's Second Set of Discovery Requests to Plaintiff with
a copy of this certificate of service on January :Z<zo14, to Plaintiffs attorney at the following
address:
Michael B. Howell
Howell & Vail, ILP
380 South Fourth St., Suite 104
Boise, ID 83702
Dated this ~ y ofJanuary, 2014.

<i#L~
Ballard Law, PILC

Certificate of Service - Page 1
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DISTHiCT SEVEN COURT

~l~~~ty oi Fremont State of Idaho

[;EB~~

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
23 7 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

By:

ABBIE M~ERK
Deputy Clerk

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR,LLC,
Plaintiff,

v.

)
)

)
)

Case No. CV-13-515

CERTIFICATE OF SERVICE

)

)

LORENE LOWE,

)

)
Defendants.

)
)

Defendant in this action sent Defendant's Response to Plaintiffs First Set of Interrogatories,
Request for Production of Documents and Request for Admissions with a copy of this certificate of
service on February

_ill, 2014, to Plaintiff's attorney at the following address:

Michael B. Howell
Howell & Vail, LLP •
380 South Fourth St., Suite 104
Boise, ID 83702
Dated

this&_ day of February, 2014.

rf!!l~
:::La~,
an A. Ballard
PLLC

Certificate of Service - Page 1
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Plaintiff,

)
)
)

)
)

v.
LORENE LOWE,
Defendants.

Case No. CV-13-515

MOTIONTO
AMEND ANSWER

)
)
)
)
)

COMES NOW, Defendant Lorene Lowe, by and through her attorney of record, Ryan A.
Ballard of Ballard Law, PLLC, and hereby moves to be allowed to am.end her Answer to the
Complaint. No trial date has been set in this matter, so Plaintiff would not be prejudiced by allowing

this amendment. In discovery, Defendant learned she had a valid counterclaim which she would now
like to add to her Answer. It is in the interest of justice to allow the counterclaim to be added, rather
than force Defendant to file a separate law suit after the conclusion of this one.
This motion is supported by the Affidavit of Ryan A. Ballard.
DA'IED this

JL_ day of March, 2014:
Ballard Law, PLLC

Motion to Amend Answer - Page 1
11 NED
ccA~,u

;.,

..

il
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DISTRICT SEVEN COURT

County of Fremont State of Idaho

Filed:,;:::======:::::,--

\ IN 12 2014 '
Ryan Ballard, ISBN 9017
Ballard Law, PILC
23 7 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmailcom

By

i,. , ~,·····:

!.-----··---.. ··-··-····.. .

Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUN'IY OF FREMONT
UNIFUND CCR, ILC,

)

Case No. CV-13-515

)
Plaintiff,
v.

)
)
)

AFFIDAVIT OF
RYAN A. BALLARD

)
)
)

LORENE LOWE,
Defendants.

)
)

STATE OF IDAHO )
)ss.
)
County of Madison
Ryan Ballard, being first duly sworn, does depose and say:
1. I am the attorney for the Defendant in the above-titled action.
2. On January 13, 2014, I filed an Answer to Plaintiff's Complaint on behalf of Defendant
Lorene Lowe.
·3, At that time I propounded discovery requests upon Plaintiff.
4. , Plaintiff timely responded to the discovery requests.
5. In reviewing Plaintiff's discovery responses, I noted that this action was filed after the
applicable statute of limitations period.
6. ·Filing~ time-barred law suit is a violation of the Fair Debt Collection Practices Act and the
Idaho Consumer Protection Act.
Affidavit of Ryan A. Ballard - Page 1
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7. No trial has been set in this matter.
8. I do not believe Plaintiff would be prejudiced by allowing Defendant to amend her answer
to add counterclaims.
9. The alternative, if the Court does not allow this amendment, would be for Defendant to
file a separate suit in federal court after this state court matter is resolved.
10. Public policy encourages consolidation of issues into one case.
11. It would be in the best interest of justice to allow Defendant to amend her answer to add
counterclaims.
FURTHER THE AFFIANT SAYETH NAUGHT.
Dated this

JL day of March, 2014.

SUBSCRIBED AND SWORN to before me, Notary, this

_ll_ day of March, 2014.

MY COMMISSION EXPIRES
Aprll 20, 2017

BONDED THRO NOTARY PIJBLIC tJNDER.WIUTEllS

Affidavit of Ryan A. Ballard - Page 2
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF·
THE STATE OF IDAHO IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendants.

)
)
)
)
)
)
)
)
)
)

· Case No. CV-13-515

CERTIFICATE OF SERVICE

Defendant in this action sent his Motion to Amend Answer, Affidavit of Ryan A. Ballard, and
proposed Order Allowing Defendant to Amend Answer with a copy of this certificate of service on
March _il_, 2014, to Plaintiff's attorney at the following fax number:
Michael B. Howell
Howell & Vail, LLP
208-331-1704.
Dated this

.1\_ day of March, 2014.

Certificate of Service - Page 1
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OFFREMONT
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendants.

)
)

)
)
)
)

Case No. CV-13-515

ORDER ALLOWING
DEFENDANT TO
AMEND ANSWER

)
)
)
)

The Court having reviewed Defendant's motion to amend her answer, and good cause
appearing therefore;
IT IS HEREBY ORDERED that the Defendant shall file an amended answer within a

Page 20 of 421

CERTIFICATE OF SERVICE

Q

Jd.u .

I hereby certify on this
day of
2014. I caused a true and correct copy of the
foregoing document to be served upon the following in the method indicated:

Michael B. Howell
Howell & Vail, I.LP.
380 South Fourth St., Suite 104
Boise, ID 83702

Ryan Ballard
Ballard Law PI.LC
237 N. 2nd East, Suite 102
Rexburg, ID 83440

L

U.S. mail
hand delivery
fax
email

/

U.S. mail
hand delivery
fax
email

l:uh1&a1z~

Clerk

Order Allowing Defendant to Amend Answer - Page 2
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTI:I JUDICIAL DISTRICT OF TI:IE STATE
OF IDAHO IN AND FORIHE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

)
)
)

Case No. CV-13-515

)
)
)

AMENDED
ANSWER TO COMPLAINT

)

)
Defendant.

LORENE LOWE,
Counter-Plaintiff,

)
)
)
)
)
)

)

v.
UNIFUND CCR, LLC,
Counter-Defendant.

COUNTERCLAIM

)
)
)
)
)
)

COMES NOW, Defendant Lorene Lowe, by and through counsel, Ryan A. Ballard of
Ballard Law, PLLC, and answers Plaintiff's complaint as follows:
1. Denies the allegations in paragraph 1.
2. Denies the allegations of paragraph 2.

Answer and Counterclaim - Page 1 of 4
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3. Denies the allegations of paragraph 3.
4. Denies the allegations of paragraph 4.

AFFIRMATIVE DEFENSES
1. Defendant denies each and every allegation of the complaint that is not specifically admitted
herein.
2. The Complaint fails to state a claim against Defendant for which relief can be granted.
3. Plaintiff does not have standing to bring this action.
4. Plaintiffs claims, either in whole or in part, maybe barred by the doctrines of waiver, estoppel,
and/ or laches.
5. Plaintiff's claim may be barred by the applicable statute of limitations, including I.C § 5-216
and/ or LC § 5-217.

RESERVATION OF RIGHT TO AMEND
Defendant makes her answer to the complaint based upon information reasonably known to
her at this time. However, Defendant reserves the right to amend any or all of her responses herein,
including but not limited to, her admissions or denials, to eliminate or add additional defenses or
affirmative defenses, or to assert counterclaims, cross-claims, or third-party claims as facts supporting
such become known to her.

COUNTERCLAIM: COUNT I
A. Defendant is a "consumer" within the meaning of 15 U.S.C. § 1692a(3) in that she is a
natural person allegedly obligated to pay a debt.
B. Plaintiff (and counter-defendant hereinafter referred to as "plaintiff') is a "debt collector''
in that plaintiff uses instrumentalities of interstate commerce and regularly collects debts and accepts
assignments of debts in default at the time of assignment.

Answer and Counterclaim - Page 2 of 4
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C. Plaintiff has asked for more than Defendant should owe, in violation of the Fair Debt
Collection Practices Act (FDCPA), 15 U.S.C. § 1692e.

COUNTERCLAIM: COUNT II
D. Plaintiff is seeking interest in the amount of 29.98%, which is not supported by the original
credit agreement and more than the allowable state statutory rate, in violation of the FDCPA, 15

u.s.c. § 1692f.
COUNTERCLAIM: COUNT III
E. Plaintiff has filed past the applicable statute of limitations on this account, which
misrepresents the amount owed and is an unfair and deceptive practice, in violation of the FDCPA, 15
U.S.C. § 1692e & f.

COUNTERCLAIM: COUNT IV
F. The above three counts are also violations of the Idaho Consumer Protection Act, Idaho
Code § 48-601 et seq., which prohibits the use of unfair and deceptive means in an attempt to collect an
alleged debt.

PRAYER FOR RELIEF
WHEREFORE, Defendant prays for relief as follows:
1.

Plaintiffs Complaint be dismissed with prejudice,

2.

Plaintiff takes nothing thereby,

3.

Defendant be awarded any and all amounts recoverable under the FDCPA, including
$1,000 for statutory damages, actual damages, and punitive damages in an amount to
be proven at trial,

4.

Statutory damages up to $1,000 pursuant to I.C. § 48-608(1),

5.

Defendant be awarded her attorney's fees and costs of court of this action under

Answer and Counterclaim - Page 3 of 4
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I.C. § § 12-120(1), 12-120(3), and 12-121, I.R.C.P. 54, and 15 U.S.C. § 1692k(a) and
such other and further relief as the Court deems just and proper.
DATED this

_..2& day of March, 2014.

Ballard Law, PLLC

Answer and Counterclaim - Page 4 of 4
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Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

1.,. _ _ .,•.•. ~.--~-~·· ..

Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-515

CERTIFICATE OF SERVICE

Defendant in this action sent an Amended Answer to Complaint and Counterclaim with a
copy of this certificate of service on March

lo, 2014, to Plaintiffs attorney at the following fax

number:

Certificate of Service - Page 1 of 2
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Michael B. Howell
Howell & Vail, I.LP
208-331-1704
Dated this

1JJ

day of March, 2014.

Certificate of Service - Page 2 of 2
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TR\CT SEVEN COURT
OlS ~ Fremont State of ld2-ho
countyo 1

Filed:

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

1

\
\\

• CLERK
BY:

oeputy

cierk

Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-515

DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

Pursuant to Rules 7 (b) and 56 of the Idaho Rules of Civil Procedure, Defendant Lorene
Lowe hereby moves the Court to enter Summary Judgment in her favor and dismiss all claims
against her. Summary judgment is appropriate as the claim involves no genuine dispute of material
fact, and Defendant is entitled to judgment as a matter of law.

Defendant's Motion for Summary Judgment - Page 1 of 2
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This motion is supported by the accompanying Brief in Support of Defendant's Motion for
Summary Judgment and Affidavit of Ryan A. Ballard.
WHEREFORE, Defendant Lorene Lowe requests that tl)is Court enter Summary Judgment

in her favor and dismiss all claims against her.
DATED this

tt

day of April, 2014.

Ballard Law, PLLC ·

Defendant's Motion for Summary Judgment - Page 2 of 2
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DISTRICT SEVE
~ounty of Fremont SN COURT

Filed:

fate of Idaho

I

Ryan Ballatd, ISBN 9017
Ballard Law, PLLC
23 7 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

I
I

·~------~D~~y_£f>~/

Attomey for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

)
)
)

Case No. CV-13-515

)
)
)

DEFENDANT'S BRIEF IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

)
)
)
)
)

Defendant.

)

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)

INTRODUCTION
Plaintiff filed its Complaint in this matter on December 2, 2013. Defendant filed an Answer on
January 12, 2014 and an Amended Answer and Counterclaim on March 21, 2014. On January 13, 2014
Defendant propounded discovery requests on Plaintiff, which were answered. This matter is now ripe
Defendant's Brief in Support of Motion for Summary Judgment - Page 1 of 5
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for summary judgment.

LEGAL STANDARD
The Idaho Rules of Civil Procedure provide that summary judgment should be granted at the
trial level when "the pleadings, depositions, and admissions on file, together with the affidavits, if any,
show there is no genuine issue of material fact, and the moving party is entitled to summary judgment
as a matter of law." I.R.C.P. 56. This burden may be met by establishing the absence of evidence of an
element that the nonmoving party will be required to prove at trial. Dunnick v. Elder, 126 Idaho 308,
311,882 P.2d 475,478 (Ct.App.1994). Such an absence of evidence may be established either by an
affirmative showing with the moving party's own evidence or by a review of all the non-moving party's
evidence and the contention that such proof of an element is lacking. Celotex Co,p. v. Catrett, 477 U.S.
317,322 (1986). See also Heath v. Honker's Mini-Mart, Inc., 134 Idaho 711, 712, 8 P.3d 1254, 1255
(Ct.App.2000). The standards applicable to summary judgment require the court to liberally construe
facts in the existing record, and draw all reasonable inferences in favor of the party opposing the
motion. R£!y v. Nampa School Dist. No. 131, 120 Idaho 117,122,814 P.2d 17, 19 (1991). However, the
non-moving party "may not merely rest on allegations contained in his pleadings, but must come
forward and produce evidence by way of deposition or affidavit to contradict the assertions of the
moving party and establish a genuine issue of fact." McCoy v. yons, 120 Idaho 765, 770, 820 P.2d 360,
365 (1991). See also I.R.C.P. 56(e).
The facts needed to support Plaintiff's claim(s) must be presented at summary judgment,
rather than left to be established at trial, as explained in Tri-State Bank: "Mere denials, assertions of
what 'might have [been],' of what one has 'been told' or 'advised,' of matters not stated from personal
knowledge, of numerous legal conclusions (especially by laymen), and of what one hopes 'will be
shown at trial' are not enough to create a 'genuine issue'" under IRCP 56(e). Tri-State Nat'/ Bank v.

Defendant's Brief in Support of Motion for Summary Judgment - Page 2 of 5
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Western Gatewqy Storage Co., 92 Idaho 543,447 P.2d 409 (1968).
Summary judgment is a proper procedural method for dismissing a claim based on a lack of
standing. Thomson v. Ci!)l ofLewiston, 137 Idaho 473,476, 50 P.3d 488,491 (2002).

ARGUMENT
This brief is being filed more than months after the Complaint was filed and more than three
months since evidence to support Plaintiff1s claim was requested by Defendant. By now Plaintiff
should have gathered all the documents it will be able to produce to prove the validity of the debt it
claims Defendant owes, as well as its evidence it owns the alleged debt.

a. Plaintiff does not have standing to bring this action.
Idaho Rule of Civil Procedure 17 (a) says "Every action shall be prosecuted in the name of the
real party in interest." Unifund was not a party to any original contract between Citibank and Ms.
Lowe. Therefore the only way Unifund could be a real party in interest is if there was an assignment
from Citibank to Unifund, either directly or through a series of transfers.
An assignment is a transfer of rights or property from one person to another. Purco Fleet Seros.,

Inc. v. Idaho State Dep't ofFin., 140 Idaho 121, 125, 90 P.3d 346,350 (2004) (quoting Black's Law
Dictionary 115 (7th ed.1999); 6 Am.Jur.2d Assignment§ 1 (1999)). An assignment "confers a
complete and present right in the subject matter to the assignee." Id. (quoting 6 Am.Jur.2d Assignment

§ 1 (1999)). "In order to determine the intent of the assignment, the Court looks to the contract
between the assignor and assignee." Purco Fleet Services, Inc. v. Idaho State Dept. ofFinance, 140 Idaho 121,
126, 90 P.3d 346,351 (2004). A "chose in action" means "[t]he right to bring an action to recover a
debt, money, or thing." Black's Law Dictionary 234 (7th ed.1999).
In support of its right to file this lawsuit, Plaintiff produces a Bill of Sale transferring accounts
from Citibank to Pilot Receivables Management. A.ff. ofBallard, ,r 2. Then Plaintiff provides an

Defendant's Brief in Support of Motion for Summary Judgment - Page 3 of s

Page 32 of 421

Assignment of accounts from Pilot to Unifund. Aff. oJBallard, ,r 3. Neither of those documents makes
any reference to Ms. Lowe. Therefore Plaintiff has failed to establish that the purported account of
Ms. Lowe has been transferred from Citibank to Pilot to Unifund.
b. Plaintiff cannot establish a contract existed because there is no record of terms of

the contract.
Plaintiff has provided no evidence to Defendant to show there was a contract or that it was
breached. "Formation of a contract is generally a question of fact for the trier of fact to resolve."

Inland Title Co.

ti.

Comstock, 116 Idaho 701, 702, 779 P.2d 15, 16 (1989). "Formation of a valid contract

requires that there be a meeting of the minds as evidenced by a manifestation of mutual intent to
contract. This manifestation takes the form of an offer and acceptance." Id. at 703, 779 P.2d at 17.
The elements for a claim for breach of contract are: (a) the existence of the contract, (b) the
breach of the contract, (c) the breach caused damages, and (d) the amount of those damages. Mosel/

Equities, ILC ti. Berryhill & Co., Inc., 38338, 2013 WL 646266 (Idaho Feb. 22, 2013)(quoting O'Dell v.
Basabe, 119 Idaho 796,813, 810 P.2d 1082, 1099 (1991)). In O'Dell, the Court states that the plaintiff
has the burden of proving the existence of a contract and the fact of its breach. O'Dell at 813, 810 P.2d
at 1099. This type of contract must be in writing. The Truth in Lending Act at 15 U.S.C. § 1637(a)
requires the essential terms of a credit card account be disclosed in writing. In addition, creditors are
required to post on the internet "the written agreement between the creditor and the consumer for
each credit card account under an open-ended consumer credit plan." 15 U.S.C.. § 1632(d)(1).
Even in the absence of federal law, Plaintiff cannot prove the basis for any finance or interest
charges, late fees and other charges, payment due dates, or even whether Defendant breached an
obligation, without a contract.

Defendant's Brief in Support of Motion for Summary Judgment - Page 4 of S
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c. This action has not been brought within the applicable statute of limitations.
Plaintiff has failed to produce any admissible evidence that the lawsuit was filed within four
years of the last purchase or payment made on the account, in accordance with I.C. §§ 5-217 and
5-222.

d. Plaintiff has failed to justify the interest amount sought.
In its Complaint, Plaintiff requests interest accruing at 28.99%. This amount exceeds the
statutory amount of 12% in Idaho and is unsupported by contract, in violation of the Fair Debt
Collection Practices Act and Idaho Consumer Protection Act.

CONCLUSION
Unifund has brought a claim for breach of contract against the Ms. Lowe, yet cannot satisfy
the necessary elements to prove that a contract existed or that it was breached. Unifund is also unable,
with admissible evidence, to show that it is the real party in interest and allowed by law to bring this
action. For those reasons, and because there are no genuine, material issues of fact in dispute,
summary judgment should be granted in favor of the Defendant.

DATED:

A:f ,I
1

1111/J/tf
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DISTRICT SEVEN COURT
County of Fremont State of Idaho

Filed:

Ryan Ballard, ISBN 9017
Ballard Law, PI.LC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
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·

ABBIE MACE,

. Bf.':_
. . . _,.·----~:-::.:-::r-r,::;i;

Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

)
)
)
.)
)
)
)

Case No. CV-13-515

AFFIDAVIT OF
RYAN A. BALLARD

)
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)

)
)
)
)
)
)
)

STATE OF IDAHO )
)ss.
County of Madison
)
Ryan Ballard, being first duly sworn, does depose and say:
1. I am the attorney for the Defendant in the above-titled action.
Affidavit of Ryan A. Ballard - Page 1 of 2
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2. In response to discovery requests Plaintiff produced a Bill of Sale and Assignment
transferring accounts from Citibank to Pilot Receivables Management, attached hereto as
Exhibit A.
3. In response to discovery requests Plaintiff produced an Assignment transferring accounts
from Pilot Receivables Management to Unifund, attached hereto as Exhibit B.
4. In response to discovery requests Plaintiff produced an electronic printout, attached
hereto as Exhibit C.
FURTHER THE AFFIANT SAYETH NAUGHT.
Dated this

a

day of April, 2014.

SUBSCRIBED AND SWORN to before me, Notary, this

l!1:

day of April, 2014.

MY COMMISSION EXPIRES
Aprl 20, 2017

IONDII) TRRU NOTARY PllllUC ma>Ell\ValTERs

Affidavit of Ryan A. Ballard - Page 2 of 2
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BILL OF SALE AND ASSIGNMENT

THIS BILL OF SALE AND ASSIGNMENT. dated June 18, 2012 is by Citibank, N.A., a
national banking association organi7.ed under the laws of the United States, locatt..-d at 701 East
60th Street North, Sioux Falls, SD 57117 (the "Bank") to Pilot Receivables Management, LLC,
organized W1der the laws of the State of Ohio, with its headquarters/principal place of husiness at
10625 Techwoods Circle, Cincinnati, OH 45242 ("Buyer").
For value receivt."d and subject to the terms and conditions of Lhe Purchase and So.le Agreement
dated June 18, 2012, between Buyer and the Bank (the "Agreement"), the Bank does hereby
transfer, sell. assign. convey, grant, bargain, set over and deliver to Buyer, and to Buyer's
successors and assigns, the Accounts described in Exhibit l and the final electronic file.

Citibank, N.A.

/ ·:.::#'r

--f'c..,:..-

By:

/-· ~ .'/•

/""/:?;:t/

(Si!,rnature)
Name:

ritlc:

Pa.-fr, ci Q._l:kJ. l

hoao, ia L_J1c.., ou.n...+

rYlono je..r
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ASSIGNMENT
THIS ASSIGNMENT is effective as of September 1, 2012 between PILOT
RECEIVABLES MANAGEMENT, LLC an Ohio limited liability company ("Assigi101·'') and
UNIFUND CCR, LLC, an Ohio limited liability company ("Assignee"). Unless otherwise
defined herein, terms used herein shall have the meanings specified in the Servicing Agreement
between Assignor and Assignee (the "Agreement'').
Assignor, for value received and in connection with the Agreement, transfers and assigns
to Assignee all of Assignor's rights in the Receivables, for collection purposes only, including
conducting litigation in Assignee's na111e, for those Receivables which Assignor owns or may
acquire from time to time. Assignor shall retain title and ownership of such Receivables. The
assignment is without recourse to Assignor and without warranty of any kind (including, without
limitation, warranties pertaining to title, validity, collectability, accuracy or sufficiency of
information, and applicability of any statute of limitations), except as stated in the Agreement or
herein.

PILOT RECEIVABLES MANAGEMENT, LLC

UNIFUND CCR, LLC
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DISTRICT SEVEN ·COURT
~ounty of Fremont State of Id h 1·
Flied:
a .o

I

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUN1Y OF FREMONT, MAGISTRATE DIVISION
)
)
)
)
)
)
)

UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

Case No. CV-13-515

CERTIFICATE OF SERVICE

)
)

Defendant.

)
)

)
)

LORENE LOWE,
Counter-Plaintiff,

)
)
)

v.

)
)
)

UNIFUND CCR, LLC,
Counter-Defendant.

)
)

Defendant in this action sent Defendant's Motion for Summary Judgment, Notice of Hearing,
Brief in Support of Defendant's Motion for Summary Judgment, Affidavit of Ryan A. Ballard, and a
copy of this certificate of service on April

$,.2014, to the following fax number:

Certificate of Service - Page 1 of 2
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Michael B. Howell
Howell & Vail, LLP
208-331-1704
Dated this J1;iay of April, 2014.

Certificate of Service - Page 2 of 2
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D
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ABBIE MA

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

'"-"'•~RK

By:----~~---

Attorney for Defendant/ Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.

)

)
)
)
)

Case No. CV-13-515

NOTICE OF HEARING

)
LORENE LOWE,
Defendant.

LORENE LOWE,

)
)
)
)
)
)
)

Counter-Plaintiff,

v.

)
)
)

)
UNIFUND CCR, LLC,
Counter-Defendant.

)

)
)
)

TO: UNIFUND CCR, LLC
COMES NOW, Defendant Lorene Lowe, by and through her attorney of record, Ryan A. Ballard
of Ballard Law, PLLC, and hereby give notice of a hearing on Defendant's Motion for Summary
Judgment on the 20th day of May, 2014, at 1:00p.m. in the courtroom of the Honorable Judge Gilman
Notice of Hearing - Page 1 of 2
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;.

J. Gardner, Fremont County Courthouse in St. Anthony, ID.
DATED this ~ y of April, 2014.

Notice of Hearing - Page 2 of 2
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DISTRICT SEVEN COURT

County of Fremont State of Idaho
Filed:=======,--

MAY -5 2014
MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 West Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

· · - ·- · - . - . , . . . a - - t '

~\/~ {\ ~~ ::

}

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF FREMONT

UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MOTION TO AMEND COMPLAINT
vs.
LORENE LOWE,
Defendant(s).
COMES NOW the Plaintiff, by and through its attorney of
record, MICHAEL B. HOWELL, and moves this Court pursuant to Rule
15(a), I.R.C.P., for leave to file the Amended Complaint, attached
hereto as Exhibit "A", in the above-entitled matter.
DATED: April 23, 2014.
HOWELL & VAIL, LLP

C

3

/-<---

BY MICHAEL B. HOWELL
Attorney for Plaintiff

MOTION TO AMEND COMPLAINT - 1
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 1st day of May, 2014, I mailed a
true copy of Motion to Amend Complaint by United States mail, postage
prepaid to Mr. RYAN BALLARD, Attorney at Law, 237 N. 2nd E., Suite
102, Rexburg, ID 83440.
~

MOTION TO AMEND COMPLAINT - 2

/

_(

____
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF FREMONT

UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
COMPLAINT
vs.
Fee Category: A
Fee: $96.00

LORENE LOWE,
Defendant.

Plaintiff, for its cause of action alleges:
COMMON FACTS
I

Although Plaintiff has made repeated written and oral
demands for payment of the amounts set forth herein not less than
10 days prior to the institution of this action, Defendant has
refused and continue to refuse to pay the same, and that prior to
the institution of this action an amount at least equal to 95% of
the amounts claimed herein has not been tendered to Plaintiff.
II
Plaintiff has retained the services of the undersigned
attorney to commence and prosecute this action and is entitled to
recover a reasonable attorney's fee from Defendant(s) as provided
by law in an amount as the Court deems appropriate under the
circumstances of this case.

COMPLAINT - 1

~-.J1..."

EXHIBri
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COUNT ONE
III
That the Defendant has been advanced payment of goods and
services pursuant to an Account Agreement, account #xxxx-xxxx-

xxxx-, which account has a principal balance totaling $5,546.82.
This account continues to accrue interest at the legal rate of
12% per annum, which has accumulated through April 23, 2014 in
the amount of $1,237.01. This account originated with CITIBANK,
NA and has been acquired by the Plaintiff.

IV
Defendant is in breach of said Agreement by failing to make
all required monthly payments in a timely fashion, and as
a result of said breach, Plaintiff has declared the entire amount
due an payable in full.
COUNT TWO
V

That the Defendant has been advanced payment of goods and
services pursuant to an Account Agreement, account #xxxx-xxxxxxxx-0415, which account has a principal balance totaling
$16,942.51.

This account continues to accrue interest at the

legal rate of 12% per annum, which has accumulated through April
23, 2014 in the amount of $3,761.32. This account originated with
CITIBANK, NA and has been acquired by the Plaintiff.

VI
Defendant is in breach of said Agreement by failing to make
all required monthly payments in a timely fashion, and as
a result of said breach, Plaintiff has declared the entire amount
due an payable in full.
WHEREFORE,

Plaintiff prays judgment against Defendant or

Defendants, and each of them, as the case may be, as follows:
1.

For the sum of $22,489.33, together with ongoing

interest at the legal rate set forth above which has accumulated
as set forth above in the total amount of $4,998.33.
COMPLAINT - 2
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2.

For reasonable attorney's fees as this Court deems

appropriate under the circumstances of this case.
3.

For Plaintiff's costs incurred herein.

4.

For such other and further relief and Orders as the

Court deems appropriate.
DATED: April 23, 2014
HOWELL & VAIL, LLP

~

/""'-----

BY MICHAEL B. HOWELL
Attorney for Plaintiff

COMPLAINT - 3
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D\STRlGT SEVEN COURT

County of Fremont State of Idaho

Filed:========,--

MA1

MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

~ 5 20l4

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MOTION TO VACATE HEARING
vs.
LORENE LOWE
Defendant(s).

COMES NOW the Plaintiff, through its attorney, MICHAEL B.
HOWELL, and pursuant to Rule 56(f) respectfully moves this court
to vacate the Defendant's hearing on her Motion for Summary
Judgment set in this matter for the 20th day of May, 2014, and
the pre-trial sc0eduled for the

day of, 2014, on the gournds as

set forth in the affidavit of Plaintiff's counsel filed herewith.
DATED: April 23, 2014.
HOWELL & VAIL, LLP

C

!
BY MICHAEL B. HOWELL
Attorney for Plaintiff

MOTION TO VACATE HEARING - 1
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 1st day of May, 2014, I mailed
a true copy of Motion to Vacate Hearing by United States mail,
postage prepaid to Mr. RYAN BALLARD, Attorney at Law, 237 N. 2nd
E., Suite 102, Rexburg, ID 83440.

/ <-----

MOTION TO VACATE HEARING - 2

Page 54 of 421

DISTRICT SEVEN COURT

County of Fremont State of Idaho
Filed:;========:;--

~ -52Dl.f

MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

Ab''~~E,CLERK
By: __-'lll~i....;.--=o"""e_p_u-:-ty-:C~l.-e7rk

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

)

) Case No. CV13-515
Plaintiff,

)

) AFFIDAVIT
vs.
LORENE LOWE
Defendant(s).

)
)
)
)
)
)

STATE OF IDAHO
ss.
County of Ada
MICHAEL B. HOWELL, being first duly sworn, deposes and
says:
1.

The Plaintiff just received the Amended Answer and

Counterclaim of the Defendant on March 20, 2014, which, to
defend, requires documentation and facts not currently in
possession of or currently available to Plaintiff which must be
obtained by subpoena from or deposition of Plaintiff's assignor,
the original creditor.
2.

The Plaintiff has an additional claim against the

defendant arising out of another account from the same original
creditor with similar or identical issues to the claims currently
before this court and has moved to amend its complaint to include
that claim.

AFFIDAVIT - 1
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3.

The Plaintiff contemplates preparing its own Motion

for Summary Judgment on both accounts after it receives the
supplemental documentation being sought from the original
creditor which it feels will be dispositive of the action.
4.

The hearing set by the Defendant for hearing on her

motion does not allow sufficient time for Plaintiff to amend its
complaint, obtain the additional facts and documentation to
respond to the Defendant's Motion, or to prepare its own motion
for summary judgment and schedule a hearing on that motion.
I certify under penalty of perjury pursuant to the laws
of the State of Idaho that the foregoing is true and correct.
April 23, 2014

MICHAEL B. HOWELL
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 1st day of May, 2014, I
mailed a true copy of the foregoing Affidavit by United States
mail, postage prepaid to Mr. RYAN BALLARD, Attorney at Law, 237
N. 2nd E., Suite 102, Rexburg, ID 83440.

~ ~ ~'------"-----_______________

_.,,-:::

MICHAEL B. HOWELL

AFFIDAVIT - 2
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1'"'.,."'1'"'-1 c:-E,vD'01
'"'-' ,,:;;.
t:NCOURT
~aunty of Fremont State of Idaho

F1led:i========---

) MAY - 5 20!4 ]
MICHAEL B~ HOWELL, ISB 11799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 8.3702
Telephone:
( 208) 336-3331
ISB #1799

B1':

'.iicc;;,: '~~;~K

,--------:r:.::·182:::v. S:;i~~c~.J

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT

UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,

AFFIDAVIT IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

vs.
LORENE LOWE
Defendant (s).

STATE OF OHIO
ss.
County of Hamilton
AUTUMN BLOOM, being first duly sworn upon oath, deposes and
states:
1. I am an ·employee of Unifund CCR, LLC ("Unifund") and an authorized

representative of Pilot Receivables Management, LLC ("Pilot.") and I am
authorized to make this affidavit.

The statements set forth in this

affidavit are true and correct to the best of my knowledge, information,
and

belief, and are based upon either my personal knowledge, or upon my

review of the business records of Pilot and Unifund.

AFFIDAVI'r IN SUPPORT OF MOTION FOR SUMMARY ,JUDGMENT -
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'I'his communication is from a debt collector.
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2. Pilot and Unifund are affiliated entities with Pilot acting as
a purchasing entity for delinquent accounts and then assigning them to
Uni fund to service the accounts purchased.

l1.ll records are shared and

the records of one entity are the xefQrtjs p;f the other.
3. My job responsibilit.ies for Pilot and Unifund include being a

custodian of their business records and reviewing and obtaining account
information in their recprds as they relate to credit card accounts owned
by, or purchased by Pilot and assigned to Unifund.

4. This affidavit is made with respect to the CITIBANK, NA credit
card account number ending in
whose

for the account holder, LORENE LOWE,

Security number has the last three digits of

that was

purchased by Pilot on June 18, 2012 and assigned by Pilot to Unifund for

collection on or about September 1, 2012.
5. My job duties include having knowledge of, and access to, Pilot's

and Uni fund's business records relating to the CITIBANK, NA credit card
account referenced above.

These records are kept by Pilot and Unifund

in the regular course of their business, and it was in the regular course
of the business of Pilot and Uni fund for its employees or representatives

with personal knowledge of the acts or events in question to make the
records or memoranda at issue and to transmit that information to be
included in such memoranda or records and that these records and memoranda
were made at or near the time of the act or event that was being recorded

or reasonably soon thereafter.
6. Pilot and Onifund' s records reveal that a credit c,:,rd account

ending in account number

(the "Account") was sold to Pilot on or

about June 18, 2012 by CITIBANK, NA.

A true and correct copy of that

Bill. of Sale and Assignment is attached hereto as Exhibit "A" and included

herein by this reference.
7. Pilot and Unifund's records also include the records provided
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2
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by Citibank to Pilot in conj unction with its purchase o.f the account and

said records were incorporated and included· in the records -kept by Pilot
and Unifund in the regular course of their businessJ and it was in the
regt1lar course of the business of J:lilot anct Uriifund for it 9 employees
or representatives with personal knowledge of the acts or events in
question to make the records or memoranda at issue and to transmit that
information to be included in such memoranda or records and that these
records and memoranda were made at or near the time of the act or eve.nt
that was being recorded or reasonably soon thereafter.

I have personal

knowledge of how these records were received and incorporated into the
records of Pilot and Unifund.

Records are routinely received in this

manner and have always been found to be credible and inher(:;!ntly
trustworthy as regular bank records.

A

true and correct copy of the

statements of account provided by Citibank to Pilot were part of those
records and is attached hereto as Exhibit "B" and included herein by this
reference.
8. Pilot and Unifund's records further reveal that the referenced

credit card account was assigned to Unifund by Pilot.

A correct copy

of that assignment is attached hereto as Exhibit "C" and included herein
by this reference.
9. Pilot's and Unifund 1 s records further reveal that at the time

the Account was sold to Pilot, CITIBANK, NA had prepared and forwarded
to Pilot as an exhibit to and an integral part of the Bill cf Sale, a
spreadsheet reflecting Account information as of the sale date based on
CITIBANK, NA' s r·ecords, including, among other things, the Account

number, Account balance, the date of the last payment, the Account
holder's name, and

Security number ("Account Information").

That

Account Information reflected that the Account was opened on August 10,
1998, that the Account holder's name at the time of the sale was LORENE

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
This communication is from a debt collector.
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LOWE, with a

Se:::uri ty number ending:

.

A true ar1d

correct copy of, t~at spreadsheet, redacted to include only the ·
information related to the account that is the subject of this action,
~nd also redact~d as to cert,clin personal information to p:r:bt~ct_Ms. Lowe's

privacy, is Exhibit 1 to Exhibit "A", referenced abova,.

All of those

records were available to Uni fund as an integral part of its shared
iecords with Pilot.

The Account IAformation ind~cates that~ as of the date

10.

the Account was sold by CITIBANK, NA to Pilot and the date it was assigned
by Pilot to Unifund, there was due and payable on this Account $5,546.82.

The Account Information indicates that, as of the dat.e

11.

the Account was sold by CITI:SANK, NA to Pilot and the dat¢ it was assigned
by Pilot to Unifund, the last Account payment received was $187 .84, that

was paid to CITIBANK, NA and had posted to the Account on September 25,
2009.

No payments have been received by Pilot or Uni fund since

12.

the account was acquired from CITIBANK, NA.

The principal balance owed

by the defendant is $5,546.82.

Though under the Card Agreement interest was allowed at

13.

the rate of 29.98%, Unifund has opted to assess interest at the Idaho
statutory rate of 12% from the date Uni fund's affiliate P.ilot acquired
the account.

Other than accrued interest, no other credits or debits

have been ma.de to this account by Unifund.
I certify under penalty cf perjury pursuant to the laws of the
State of Idaho that the foregoing is true and correct.

DA'I'ED this 24th day of April, 2014.

AU&~
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Th.is cotrummica:titm is from a debt collector.

Page 60 of 421

CERTIFICATE OF MAILING

, .2014, I
dav o f ~...
I HEREBY CERTIFY that en the
r,;. J1 damr-"nt
Cr,n r~o:r-. ..., 'lnim;,,
,;,nt-~--~---~"
o.f .l:".i'-1
C:nr,n~,rr
davit-'- ; n ._.,.,,.,t·
copv
i'lea' a tr»e
'...,....,
,..
~,\..,,.,_
' .
·.1 0Ir Af.f·i·
u
by~nited Stat~s mail, postage prepaid to Mr. RYAN BALLARD, Attorney at
Law, 2~-7 N~ ~nd E., S:-1i~_:_e 102_, i"~f:Xt-·Jrg, LD 83.440.

ill"'
.....

..L .. 1-
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j
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MICHAEL B. HOWELL

AFFIDAVIT

IN SUPPORT OE" MOTION FOR SUMMARY 3UDGMENT -
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BILL OF SALE AND ASSIGNMENT

THIS BILL OF SALE AND ASSIGNMENT. dated June 18, 2012 is by Citibank, N.A., a
national banking association organized under the laws of the United States, located at 701 East
60th Street North, Siow< Fails, SD 57117 (the "Bank") to Pilot Receivables Management, LLC,
organized under the laws of the State of Ohio, with its headquarters/principal place ofhusiness at
10625 Techwoo<ls Circle, Cincinnati, OH 45242 ("Buyer").
For value received and subject to the tcnns and conditions of the! Purchase and Sale Agreement
dated June 18, 2012. between Buyer and the Bank (the "Agreement"), the Bank does hereby
transfer, sell, assign. convey, grant, bargain, set over and deliver to Buyer, and to Buyer's
successors and assigns, the Accounts described in Exhibit I and the final electronic file.

Citibank, N.A .
.. -;,

By ·.

--:~:-rf
jL.

..L;,;t;/

/, "

---

(Signature)
;>./ame:

ritlc:

Pa -tr

1

Ct (1 __

bl.a..L l

hoa a.Li..a...L_Jlc._c DU.r\_-l- /Y\on O j e._r

EXHIBl1
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Exhibit I (Redacted)
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$8,325.79
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ASSIGNMENT
THIS ASSIGNMENT is effective as of September 1, 2012 between PILOT
RECEIVABLES MANAGEMENT, LLC an Ohio limited liability company ("Assignor") and
UNIFUND CCR, LLC, an Ohio limited liability company ("Assignee'} Unless otherwise
defined herein, tenns used herein shall have the meanings specified in the Servicing Agreement
between Assignor and Assignee (the "Agreement").
Assignor, for value received and in connection with the Agreement, transfers and assigns
to Assignee all of Assignor's rights in the Receivables, for collection. purposes only, including
conducting litigation in Assignee's name, for those Receivables which Assignor owns or may
acquire from time to time. Assignor shall retain title and ownership of such Receivables. The
assignment is without recourse to Assignor and without warranty of any kind (including, without
limitation, warranties pertaining to title, validity, collectability, accuracy or sufficiency of
information, and applicability of any statute of limitations), except as stated in the Agreement or
herein.

PILOT RECEIVABLES MANAGEMENT, LLC

UNIFUND CCR, LLC

EXHIB11 •; G "
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DISTRICT SE
~,ounty
F1 ed: of Fremo:i\NtacteOURT
of Idaho

Wit

MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

By:

-5 20/4J

ABBiE M

,-

LERK

~-----~_J,D~e~ik I
-~. ·-·-~-

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
)

UNIFUND CCR, LLC,
Plaintiff,
vs.

)
)

Case No. CV13-515

)
)
)

AFFIDAVIT IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

)

LORENE LOWE

)
)

Defendant{s).

)

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 1st day of May, 2014, I mailed a
true copy of the foregoing Affidavit by United States mail, postage
prepaid to Mr. RYAN BALLARD, Attorney at Law, 237 N. 2nd E., Suite
102, Rexburg, ID

83440.

C

~

/'-----
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AFFIDAVIT
STATE OF MISSOURI

)
)ss.
)

COUNTY OF PLATTE

Account Holder: LORENE LOWE

Account # ending in

The undersigned, _ _ _Tl_na_w_ee_d_ln_ _ _ _ __.. being duly sworn, states and deposes as follows:
1. I am an employee of Citibank, N.A. ("Citibank"), a national bank located in Sioux Falls, South Dakota, and I am authorized
to make this Affidavit. My job title is Document Control Officer. My job responsibilities include reviewing and obtaining

account information in Citibank's records as it relates to credit card accounts owned or previously owned by Citibank. This
includes accounts previously owned by Citibank (South Dakota), N.A, which merged into Citibank in or about July 2011.
The statements set forth in this affidavit are true and correct to the best of my knowledge, information and belief based on
either personal knowledge or review of the business records of Citibank.

2. My duties include having knowledge of, and access to, business records relating to the Citibank account referenced above.
These records are kept by Citibank in the regular course of business and it was in the regular course of business of Citibank
for an employee or representative with personal knowledge of the act, event, condition, or opinion recorded to make
memorandum or records or to transmit information thereof to be included in such memorandum or records; and that the
records were made at or near the time of the act and/or event recorded or reasonably soon thereafter.
3. Citibank's records reflect that a credit card account ending in account number
(the "Account") was sold to Pilot
Receivables Management, LLC on or about 6/18/2012. At the time the Account was sold, Citibank prepared and
forwarded to Pilot Receivables Management, LLC a spreadsheet reflecting Account infonnation as of the sale date based
on Citibank's records, including, among other things, the Account number, Account balance, the date of the last payment,
the Account holder's name, and Social Security number (the "Account Information"). The Account Information reflects
that the Account was opened on 8/10/1998. The Account Information reflects that the Account holder's name at time of
the sale was LORENE LOWE, with a Social Security number ending:
.

4. The Account Information indicates that, as of the date the Account was sold, there was due and payable on the Account
$5,585.82.

5. The .(\ccount information reflects that, as of the date the Account was sold, the last Account payment received by Citibank
posted to the Account on 9/25/2009.
I solemnly affirm under the penalties of perjury that the contents of the foregoing paper are true.
EXECUTED on

S::j. ...J,..._..

I~
Signature

Tinaweedln

Name
STATE OF MISSOURI

)
)ss.
)

COUNTY OF PlATIE
On this

b___, Jt(,

I .}..

day of _ _;-_·C:
__

personally appeared

20

Tina Weedln

before the undersigned Notary Public in and for the state of Missouri,

• known to me to be the person who executed the Affidavit on behalf of

Citibank, and acknowledged to me that he/she executed the same for the purposes therein stated.

•
•
I

j

--

- - -

-

CAROLYNE. HUGHES

I

Notary Public-Notary Seal
State of MIHourl, Jackson County

CommlHIOn I 14927304
My Comm1111on E11plr11 Jan 26, 2018

- -

-- - -

-

- -- -

-(_~--f-&. --

•
~

Notary Public
My Commission Expires:

--'
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

)
)

Plaintiff,

)
)

vs.

)
)
)
)
)

LORENE LOWE
Defendant(s).

Case No. CV13-515
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

)

I.
STATUS OF THE ACTION

This is a collection action on a delinquent credit card
account brought by the assignee of the credit card account, the
Plaintiff Unifund CCR, LLC ("Unifundn) against the credit card
holder, the Defendant LORENE LOWE ("Lowe"). The action was commenced
on December 2, 2013. Defendant filed an Amended Complaint and
Counterclaim on March 21, 2014. Defendant then filed a Motion for
Summary Judgment on April 21, 2014 which is now before this Court.
Subsequent to the filing of Defendant's Motion for Summary Judgment,
Plaintiff contacted counsel for Defendant to discuss a stipulation to
amend the Complaint and to continue the hearing on the summary
judgment. When he would not agree, Plaintiff prepared a motion to
amend its Complaint to add an additional account between the parties
assigned to the Plaintiff by the same original creditor. Plaintiff
prepared a motion to continue the Motion for Summary Judgment because
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
- 1
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it wanted the court to be able to consider both accounts against the
Defendant, plus the quick filing of the Defendant's Motion for
Summary Judgment after the filing of her Counterclaim did not allow
sufficient time for Plaintiff to complete discovery and obtain
additional documentation and verification of certain documentation
from the original creditor which can only be obtained by subpoena or
deposition of the original creditor. Nor did Defendant's quick
filing and setting of her summary judgment allow sufficient time for
Plaintiff to file a cross motion for summary judgment so that all
issues could likely be resolved between the parties. Plaintiff
immediately contacted the court to schedule a hearing on its motions
but the only hearing date available was the same date as the hearing
on Defendant's Motion for Summary Judgment.

II.
APPLICABLE SUMMARY JUDGMENT STANDARD

The party moving for summary judgment initially carries the
burden to establish that there is no genuine issue of material fact
and that he is entitled to judgment as a matter of law. Eliopulos v.
Knox, 123 Idaho 400, 404, 848 P.2d 984, 988 (Ct.App. 1992).
The
court must determine whether the moving party has shown that there is
a lack of any genuine issue of material fact as to each issue raised
by the motion for summary judgment. Coghlan v. Beta Theta Pi
Fraternity, 133 Idaho 388, 401, 987 P.2d 300, 313 (1999).
Once the moving party on a motion for summary judgment has
met its burden to challenge an element of the non-moving party's
claim, the burden then shifts to the non-moving party to establish a
genuine issue of material fact for trial as to that element of the
case. Kiebert v. Goss, 144 Idaho 225, 228, 159 P.3d 862, 865 (2007).
The non-moving party need not submit evidence on every element upon
which it will bear the burden at trial, but only on those elements
about which the moving party has successfully carried its burden.
Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 887 P.2d
1034, 1038 (1995).
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III.
UNDISPUTED FACTS

Defendant filed no affidavits denying the existence of the
account or her obligation thereunder. She has not disputed the
balances sought as owing by her. The only affidavit filed in support
of her motion was that of her counsel which attached the Bill of Sale
and Assignment from Citibank with its attached exhibit and the
Assignment from Pilot to Unifund received from Plaintiff, attempting,
unsuccessfully to establish what evidence Plaintiff has, is, or would
be able to establish. The only affidavits with actual factual
evidence are those put forth by the Plaintiff which facts are
undisputed.
The Defendant LORENE LOWE opened a credit card account with
CITIBANK, NA on or about August 10, 1998.
(Affidavit of Tina Weedin,
!3, Affidavit of Autumn Bloom, !!7 & 9)
The last payment received
by CITIBANK, NA that was posted to this credit card account was
posted on September 25, 2009 and was in the amount of $187.84.
(Affidavit of Tina Weedin, !5, Exhibit 1 to Exhibit "A", Exhibit "B",
Affidavit of Autumn Bloom, !11) The "charge off" date on the account
was May 4, 2010, at which time the outstanding accrued balance on the
account was $5546.82.
(Exhibit 1 to Exhibit "A", Affidavit of Autumn
Bloom) Other than the on-going accrual of interest, no other fees or
charges have been added to the default balance on the account.
(Affidavit of Autumn Bloom, !12) On or About June 18, 2012,
CITIBANK, NA sold this account to Pilot Receivables Management, LLC.
("Pilot")
(Affidavit of Tina Weedin, !3, Affidavit of Autumn Bloom,
!6)

As of the date CITIBANK, NA sold this account to Pilot there
was due and payable on the account a total principal amount of
$5546.82, plus accrued interest at the rate of 29.98%. {Affidavit of
Tina Weedin, !4, Exhibit 1 to Exhibit "A", Exhibit "A", Affidavit of
Autumn Bloom, 18) This original delinquency is the same amount for
which a judgment is requested in this action, plus accrued interest,
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and costs and fees.
On or about September 1, 2012, Pilot assigned this account to
Unifund, the Plaintiff in this action.
(Affidavit of Autumn Bloom,
c:1[8) Pilot and Uni fund are affiliate companies. (Affidavit of Autumn
Bloom, c:1!2) There remained at that time, due and payable on the
account a total principal amount of $5546.82, plus accrued interest.
(Affidavit of Autumn Bloom, c:1!10) This amount represents the original
CITIBANK, NA delinquency, and is the same amount for which a judgment
is requested in this action, plus accrued interest, and costs and
fees. Though under the Card Agreement interest was allowed at the
rate of 29.98%, Unifund has opted to assess interest at the statutory
rate of 12% from the date Unifund's affiliate Pilot acquired the
account. (Affidavit of Autumn Bloom, c:1!13)
IV.
A.

ARGUMEN'l'
A Contract Arose As 'l'he Result Of Lowe's "Use" Of 'l'he Credit
Card

In this action the Defendant Lowe has challenged the evidence
of a contract, Unifund's standing to pursue the debt that has arisen
under that contract, and that the action was brought within the
applicable statute of limitations. She also argues that the
Plaintiff has failed to justify the interest amount sought. In
response, it seems more logical to initially address the question
concerning the evidence of a contract, which has been presented as
Lowe's Part b. argument on page 4 of her summary judgment brief. In
three paragraphs, Lowe has prematurely argued without the
presentation of any evidence of her own or even denying that there
was a contract, that Unifund has failed to establish the existence,
terms, or breach of a contract between herself and Citibank, under
the elements declared in Mosell Equities, LLC v. Berryhill & Co.,
Inc., 154 Idaho 269, 278, 297 P.3d 232, 241 (2013).
The Affidavit of Tina Weedin, submitted on behalf of
Citibank, establishes that Lowe's credit card account was created
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with that South Dakota bank. Under an applicable South Dakota
statute, as set out immediately below, the "use" of a credit card
creates the contract between the card issuer and the card user:
Creation of contract between card holder
§ 54-11-9.
and issuer

The use of an accepted credit card or the
issuance of a credit card agreement and the
expiration of thirty days· from the date of issuance
without written notice from a card holder to cancel
the account creates a binding contract between the
card holder and the card issuer with reference to any
accepted credit card, and any charges made with the
authorization of the primary card holder.
There are a significant number of case decisions on this point,
though not many of those decisions have been reported within the
traditional reporter system.

See e.g., Bank One, Columbus, N.A. v.

Palmer, 579 N.E.2d 284, 285 (1989)

("Credit card agreements are

contracts whereby the issuance and use of a credit card creates a
legally binding agreement.").
(Bkrtcy.E.D.Ark. 2009)
jurisdictions).

See also, In re Brown, 403 B.R. 1, 4

(citing to decisions from other

Although there is no Idaho case on point, this "use"

of a credit card as creating a contract is consistent with existing
Idaho law concerning the recognition of unilateral contracts, which
are deemed to arise when a request for performance is made that is
followed by the requested performance.

See, Shore v. Peterson, 146

Idaho 903, 913, 204 P.3d 1114, 1124 (2009).
In sum, a "contract," exists between Citibank and Lowe by
virtue of the issuance of a credit card by Citibnak and use of that
credit card by Lowe.
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B.

The Plaintiff Unifund CCR LLC Has Standing to Pursue This
Action

The Defendant Lowe has also alleged that the Plaintiff
Unifund has failed to produce any evidence that Unifund has
established its standing, as the Real Party in Interest under
I.R.C.P. 17(a) to pursue the collection of this debt as the assignee
of the original creditor, Citibank.
The question here goes to the validity of the assignments
between Citibank and Unifund, and the admissibility of evidence of
those assignments.

The Plaintiff in this action, Unifund CCR, LLC,

is the second assignee of the credit card account of the Defendant,
Lorene Lowe, as obtained from the originator of that account
Citibank, N.A.

The right to pursue an action on this debt is

characterized as a "chose in action," and is transferable under Idaho
law.

I.C.

§§

55-402 and 5-302.

See e.g., St. Luke's Magic Valley

Regional Medical Center v. Luciani, 154 Idaho 37, 41, 293 P.3d 661,
665 (2013)

("It is settled in Idaho that 'choses in action are

generally assignable.'

Purco Fleet Servs., Inc. v. Idaho State Dep't

of Fin., 140 Idaho 121, 126, 90 P.3d 346, 351 (2004}.

'An assignment

of the chose in action transfers to the assignee and divests the
assignor of all control and right to the cause of action, and the
assignee becomes the real party in interest.'

Id.

Thereafter,

'[o]nly the assignee may prosecute an action on the chose in action.'
Id."} .
The primary question concerning these assignments is whether
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the evidence of those assignments meets the test of the Business
Records Exception to the Hearsay Rule.

The actual assignments in

this case were made:
1.

From Citibank to Pilot Receivables Management, LLC on

June 18, 2012 and,
2.

From Pilot Receivables to the Plaintiff herein,

Unifund CCR, LLC, on September 1, 2012.
The Affidavit of Tina Weedin, an employee of Citibank,
clearly establishes that the account in question was sold and
assigned to Pilot on or about June 18, 2012, and further provides
that a spreadsheet was made on or about the time the Defendant Lowe's
credit card account was sold to Pilot Receivables Management, LLC,
which included the account number, account balance, date of last
payment, among other information.
The Affidavit of Autumn Bloom affirms that Pilot and
Unifund's records reveal that a credit card account ending in account
number 1945 (the "Account") was sold to Pilot on or about June 18,
2012 by CITIBANK, NA and included the records provided by Citibank to
Pilot in conjunction with its purchase of the account and said
records were incorporated and included in the records kept by Pilot
and Unifund in the regular course of their business and were received
and incorporated into the records of Pilot and Unifund.

Records are

routinely received in this manner and have always been found to be
credible and inherently trustworthy as regular bank records.
These two affidavits establish both the assignment of the
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account and the account details, sufficient to satisfy the
requirements of the business records exception to the hearsay rule,
which establish the right of the Plaintiff in this action, Unifund
CCR, LLC, as the ultimate assignee of the debt from the original
creditor, Citibank, and the amount of that debt, including, any
offsets due to payments, and any additions, due to the just accrual
of ongoing interest.
C.

This Action Was Timely Commenced Within The Five Year Statute
of Limitations Applicable To Open Accounts

In her third argument Lowe raises the statute of limitations
as an affirmative defense and as a basis for her counterclaim in her
motion for summary judgment.

The Idaho Supreme Court has already

ruled that a credit card account is controlled by I.C. § 5-216 and
must be corrunenced with five years.
Idaho, N.S., 120 Idaho 682

See Hoglan v. First Sec. Bank of

(1991).

The evidence reveals that the last payment that Lowe made on
her credit card account that is at issue in this action was on
September 25, 2009.

See, Affidavit of Tina Weedin, ,3, and Exhibit 1

to Exhibit "Au, Affidavit of Autumn Bloom,

,9

& 11.

This action was

commenced on December 2, 2012, less than five years after this last
payment was posted to the account, and well within the applicable
five year statute of limitations, such that no bar under the statute
of limitations applies to this action.
D.

The Plaintiff Is Entitled to Claimed Interest

The evidence reveals that the interest rate on the underlying
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
- 8
This communication is from a debt collector.

Page 110 of 421

account was 29.98% which Unifund could lawfully claim.

However, it

has chosen to apply only the statutory interest rate to this account
as allowed by I.e. §28-22-104 from the date of the acquisition of the
account by Pilot, its affiliate and assignor which date is more than
ninety (90) days from the last activity on the account.

v.
CONCLUSION
Defendant, as the moving party, has failed to establish any
element upon which there is no issue of fact such to shift the burden
to the Plaintiff as to any element.

Plaintiff has gone well beyond

its non-existent burden in this matter by establishing that the
account was opened by the Defendant with the original creditor, that
the account remained unpaid and was ultimately assigned to Plaintiff,
that Plaintiff is the real party in interest, that the balances
claimed remain unpaid and due, that interest is due on the account
and the action was timely filed.
Summary judgment for the Defendant should be denied.
RESPECTFULLY SUBMITTED on April 26, 2014.
HOWELL & VAIL, LLP

BY MICHAEL B. HOWELL
Attorney for Plaintiff
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 1st day of May, 2014, I mailed a true
copy of Memorandum in Support of Motion for Summary Judgment by
United States mail, postage prepaid to Mr. RYAN BALLARD, Attorney at
Law, 237 N. 2nd E., Suite 102, Rexburg, ID 83440.

C

MICHAEL B. HOWELL

MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
- 10
This communication is from a debt collector.

Page 112 of 421

D!STR!CT SEVEN

COURT

County of Fremont State of Idaho
Filed:;::::.======,-

MAY -5 20l4
MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799
Attorriey for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
NOTICE OF HEARING
vs.
LORENE LOWE
Defendant(s).

TO:

LORENE LOWE, and her attorney, RYAN BALLARD

YOU ARE HEREBY NOTIFIED that a hearing on Plaintiff's Motion
to Amend Complaint and Motion to Vacate Hearing on Defendant's
Motion for Summary Judgment will be held on the 20th day of May,
2014, at the FREMONT County Courthouse, 151 W. 1st N., St.
Anthony, Idaho, at 1:00 o'clock~, or as soon thereafter as
counsel can be heard.
DATED:

April 23, 2014.
HOWELL & VAIL, LLP

~It.___ _
BY MICHAEL B. HOWELL
Attorney for Plaintiff
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CERTIFICATE OF MATLING
I HEREBY CERTIFY that on the 1st day of May, 2014, I mailed
a true copy of Notice of Hearing by United States mail, postage
prepaid to Mr. RYAN BALLARD, Attorney at Law, 237 N. 2nd E.,
Suite 102, Rexburg, ID 83440.
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r,:;,·, .. ,,..T c,r-·,. D,...:·11,11.,
,n:i/1:NCOURT

---~o, mty of Fremont State of /rr 1
flied:
we 10

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
)
)
)

Case No. CV-13-515

v.

)
)
)

DEFENDANT'S OPPOSITION
TO PLAINTIFF'S MOTION TO
AMEND

LORENE LOWE,

)

UNIFUND CCR, LLC,
Plaintiff,

)
Defendant.

)

)
)
)

LORENE LOWE,

)
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)
)
)

COMES NOW, Defendant Lorene Lowe, by and through her attorney of record, Ryan A.
Ballard of Ballard Law, PLLC, and hereby opposes Plaintiffs Motion to Amend its Complaint.
Plaintiff originally filed the Complaint in this case on December 2, 2013. Now five months
later, after Defendant has moved for summary judgment, Plaintiff wishes to amend its Complaint.
Defendant's Opposition to Plaintiff's Motion to Amend - Page 1 of 3
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The trial court's decision to grant or deny amendments to pleadings is review under an abuse
of discretion standard. Baxterv. Craney, 135 Idaho 166, 169, 16 P.3d 263,266 (2000). Although IRCP
15(a) provides leave to amend "shall be freely given when justice so requires," the Idaho Supreme
Court has upheld trial court decision denying plaintiffs' motions to amend their complaints. See Dairy

Equip. Co. v. Boehme, 92 Idaho 301,304,442 P.2d 437,440 (1968)(holding no abuse of discretion when
amended complaint was filed five days prior to trial); Cook v. State Dept. efTransp., 133 Idaho 288,297,
985 P.2d 1150, 1158 (1999)(holding no abuse of discretion where court denied eighth amended
complaint filed the morning of trial).
But, where an amended complaint does not set out a valid claim, or if the opposing party
would be prejudiced by the delay in adding a new claim, or where the opposing party has an

available defense, such as a statute of limitations, it is tiot abuse of discretion to deny a motion to
file an amended complaint. Black Ca'!)on Racquetball Club, Inc. v. Idaho First National Bank, 119 Idaho 171,
804 P.2d 900 (1991)(emphasis added). The Idaho Supreme Court has held the district court's not
considering whether an amendment would cause delay or prejudice the defendants to be abuse of
discretion. Carl H. Christensen Famify Trust v. Christensen, 133 Idaho 866, 993 P.2d 1197 (1999).

In the instant case, Defendant has filed a counterclaim asserting the alleged debt is past the
statute of limitations and Plaintiff has sought interest at a rate it is not entitled to. If the Court were to
grant the motion to amend the Complaint, the entire case would be sent into disarray. What if the
second alleged contract did not bear the same prejudgment interest rate as the first? How does that
affect the counterclaim? What if the date of the second alleged contract is within the applicable statute
of limitations? How will the Court determine if there is a statute of limitations violation when there are
two entirely different sets of facts?
Plaintiff points to the commonality between Plaintiff, the original creditor, and Defendant as
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reason to allow both alleged contracts to be dealt with in the same action. However, this ignores the
fact these are two different alleged contracts. Plaintiff has not provided any evidence that the alleged
contracts themselves share the same terms and conditions, were entered into at or near the same time,
or any other factors which might lead the Court to believe these matters should be consolidated.
Furthermore, Plaintiff has not provided any explanation for why it needs to am.end the
Complaint now, or why it did not consolidate these matters from the beginning. The affidavits
Plaintiff provides indicate that Plaintiffs affiliate acquired the alleged debt from the original Complaint
on June 18, 2012. If one were to assume both debts were acquired at the same time, there is no rational
reason for Plaintiff to not have included both alleged contracts in the same December 2, 2013
Complaint if Plaintiff truly believed they contained the same operative facts. If the second account was
acquired after December 3, 2012, then that shows how different the facts are given that the accounts
are not closely related as to their chargeoff or sale dates.
It should also be noted that if these matters are consolidated, the amount in controversy would
exceed jurisdictional limit of this Court.
For the above-stated reasons, Defendant Lorene Lowe requests the Court deny Plaintiffs
Motion to Amend and Motion to Vacate Hearing and proceed with the scheduled summary judgment
hearing.
Dated this

·\~y of May, 2014.
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D!STf:lCT SEVEN COURT

C:ounty of Fremont State oi ldahc

F1led:r========~-

MAY .I 2 2014
Ryan Ballard, ISBN 9017
Ballard Law, PILC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

' .:: l' JACC, CLEEK

By=----1-~----=---___,..-

-------~D.::..!ep::.:_:,ty Cler~:

Attorney for Defendant/Counter-Plaintiff
IN 1HE DISTRICT COURT OF TIIE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUN1Y OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, ILC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, ILC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-515

CERTIFICATE OF SERVICE

Defendant in this action sent Defendant's Opposition to Plaintiffs Motion to Amend, Reply
to Plaintiffs Opposition to Defendant's Motion for Summary Judgment, and a copy of this certificate
of service on May \

~ 2014, to the following fax number:

Certificate of Service - Page 1 of 2
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i,.

Michael B. Howell
Howell & Vail, I.LP
208-331-1704

Dated this , ~ y of May, 2014.
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1

Ryan Ballard, ISBN 9017
Ballard Law, PllC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUN1Y OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, llC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

)

Case No. CV-13-515

)
)
)
)
)
)

REPLY BRIEF TO
PLAINTIFF'S OPPOSITION
OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

)
)

)
)
)
)

LORENE LOWE,
Counter-Plaintiff,

)
)

v.

UNIFUND CCR, llC,
Counter-Defendant.

)
)
)
)
)
)

ARGUMENT
As Defendant has already laid out the relevant Standard of Review in his opening brief, he will
not repeat it here. Plaintiff has listed many "undisputed" facts in its brief; Defendant believes that
Plaintiff must be working off an alternate definition of "undisputed." There are several facts in dispute,
Reply Brief to Plaintiff's Opposition of Defendant's Motion for Summary Judgment - Page 1 of 5
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including but not limited to whether this card was used by Ms. Lowe, when the card was last used, and
whether the alleged account was properly assigned to Plaintiff. However, Defendant contends those
disputed facts do not raise genuine, material issues of fact as they are superseded by the law which
favors Defendant.

a. No contract has been established by use of the credit card.
Plaintiff argues that while no express contract was entered into between Citibank and Ms.
Lowe, use of the card can be considered the formation of a contract. First it should be noted there is
no basis for applying South Dakota law to the issue of contract formation. Second, the use of the card
has not been proven. Plaintiff provides the Affidavit of Tina Weedin, a Citibank employee. Ms.
Weedin does not lay any foundation for where she gets her information from and does not reference
any documents which would support her claims; she only describes what she is likely viewing on a
computer screen about Ms. Lowe's alleged account. Merely providing account statements and an
affidavit which has the same amount owed as the last account statement does not qualify the account
statements for status as a business record exempt from the hearsay rule.

b. This action was not filed within the applicable statute of limitations.
In its Opposition of Defendant's Motion for Summary Judgment, Plaintiff argues that a credit
card is controlled by I.C. § 5-216 and must be commenced within five years. It cites Hoglan v. first Sec.

Bank ofIdaho, N.S., 120 Idaho 682 (1991). First it should be noted that Hoglan does not say credit cards
are always written contracts. Without providing any analysis in how it comes to such a conclusion, the
Court found that the particular credit card at issue was controlled by a written contract under LC. §
5-216. The statute defines a written contract as: "An action upon any contract, obligation or liability
founded upon an instrument in writing." Perhaps there actually was a written contract between the
two parties as was conceivable in 1983. The entry into a written contract prior to the issuance of a
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credit card has not been so commonplace in the last decade or so. Indeed in the instant case, Plaintiff
has provided no written contract but is arguing that use of the card establishes the contract. Clearly
that is not a written contract.
According to affidavits provided by Plaintiff, the last purchase or payment on the account was
September 25, 2009. The suit was commenced on December 2, 2013. Plaintiff has produced no
"instrument in writing" which would indicate there was a written contract between Plaintiff and Ms.
Lowe. So, the applicable statute of limitations is fout years, as defined by LC.§ 5-2-16: "An action upon
a contract, obligation or liability not founded upon an instrument of writing."
To clarify when the statute of limitations began running, the Court should turn to LC.§ 5-222,
which says: "In an action brought to recover a balance due upon a mutual, open and current account,
where there have been reciprocal demands between the parties, the cause of action is deemed to have
accrued from the time of the last item proved in the account on either side."
The Idaho Supreme Court has given a definition of an open account which sounds to
Defendant like the revolving credit agreement Plaintiff allegedly had with Defendant: "An open
account refers to a continuing series of transactions between the parties, wh~re the balance is
unascertained and future transactions between the parties are expected." Seubert Excavators, Inc. v. Bucon

Corp., 125 Idaho 409,415, 871 P.2d 826, 832 (1994).
In order to avail itself of the five-year statute of limitations, Plaintiff must produce an
instrument in writing containing tenns and conditions of the contract. It has not. Therefore this
account should be handled under the four-year statute of limitations.

c. Plaintiff should be judicially estopped from arguing a five-year statute of
limitations.
Plaintiffs argument that a five-year statute of limitations governs this case is in direct violation
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of the doctrine of judicial estoppel. In Unifund CCR, LLC v. Cory A. Hamrick, Ada County
CV-OC-13-12510 (see attached as Exhibit A), Plaintiff argues that credit card accounts are governed
by a four-year statute of limitations. In relevant part, Plaintiff states in its Plaintiff's Memorandwn in
Opposition to Defendant's Motion for Swnmary Judgment:
Although Idaho has not addressed this specific question, other states have generally
characterized a credit card agreement as creating an obligation in the nature of an "open
account." See e.g., Capital One Bank (USA), NA. v Conti, 345 S.W. 490, 491 (fex.App.-San
Antonio 2011 )("An action to collect a credit card debt may be brought as an action on an 'open
account.' LTD Acquisitiom; LJ.£ v. Cook, No. 04-10-00296-CV, 2011 WL 61634, at *2
(fex.App.-San Antonio Jan. 5, 2011); Eaves v. Unifand CCR Partners, 301 S.W.3d 402, 408-09
(fex.App.-El Paso 2009, no pet.)."). Under Idaho law the applicable limitation period on open
accounts is the four year statute of limitations provided in I.C. § 217. Kuglerv. Northwest Aviation,
Inc., 108 Idaho 884,887, 702 P.2d 922,925 (Ct.App. 1985).

Defendant believes Plaintiff made the correct analysis in Hamrick. Now, however, Plaintiff is
attempting to argue a different statute applies despite the same basic facts: both cases are credit card
actions, filed in Idaho, by Unifund CCR, and with an original creditor of Citibank. This type of
argumertt is strictly prohibited.
Idaho adopted the doctrine of judicial estoppel in Loomis v. Church, 76 Idaho 87, 277 P.2d 561
(1954). Judicial estoppel precludes a party &om advantageously taking one position, then subsequently
seeking a second position that is incompatible with the first. A & J Const. Co. v. Wood, 141 Idaho 682,
684, 116 P.3d 12, 14 (2005). The policy behind judicial estoppel is to protect "the integrity of the
judicial system, by protecting the orderly administration of justice and having regard for the dignity of
the judicial proceeding." Id. at 685, 116 P.3d at 15 (quoting Robertson Suppfy Inc. v. Nicholls, 131 Idaho 99,
101, 952 P.2d 914, 916 (Ct.App.1998)). Broadly accepted, it is intended to prevent parties &om playing
fast and loose with the legal system. Id.; see also 31 CJ.S. Estoppel and Waiver§ 186 (2012). Judicial
estoppel protects the integrity of the judicial system, not the litigants; therefore, it is not necessary to
demonstrate individual prejudice. Wood, 141 Idaho at 686, 116 P.3d at 16 (citing Hamilton v. State Farm
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1-'zre & Cas. Co., 270 F.3d 778 (9th Cir.2001)).
Judicial estoppel "takes into account ... what the [es topped] party knew, or should have known,
at the time the original position was adopted. Thus, the knowledge that the party possesses, or should
have possessed, at the time the statement is made is determinative as to whether that person is 'playing
fast and loose' with the court." Heinze v. Bauer, 145 Idaho 232, 236, 178 P.3d 597, 601 (2008). Judicial
estoppel, however, should "only be applied when the party maintaining the inconsistent position
either did have, or was chargeable with, full knowledge of the attendant facts prior to adopting the
initial position." M(Kqy v. Owem~ 130 Idaho 148, 155, 937 P.2d 1222, 1229 (1997). It is the knowledge
that a party has or is chargeable as having that is considered, not the intent of the party. Id.
Plaintiff chose to adopt a position in prior litigation that credit cards are governed by a
four-year statute of limitations. Plaintiff has presented no facts which it was unaware of in the previous
litigation (likely because there are none) that would give it cause to now alter its legal position to argue
credit cards are gm-erned by a five-year statute of limitations. 1berefore, Defendant requests the Court
accept Plaintiffs first position as true, that credit cards are open accounts subject to a four-year statute
of limitations.

CONCLUSION
Unifund has brought a claim for breach of contract against the Ms. Lowe, yet cannot satisfy
the necessary elements to prove that a contract existed or that it was breached. Unifund has failed to
show this matter was brought within the applicable statute of limitations. For those reasons, and
because there are no genuine, material issues of fact in dispute, summary judgment should be granted
in favor of the Defendant, Lorene Lowe.

DATED,

!lit~
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I

MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
ISB #1799

3.1~.fF)
. D· W.?
(~(Q),.
_tl

(208) 336-~
..

Attorney for Plaintiff
IN THE DISTRICT COURT OF TijE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
UNIFUND CCR, LLC,
Case No. CV-OC-13-12510
Plaintiff,
PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

vs.
CORY A. HAMRICK
Defendant(s).

I.

BASIS FOR THE DEFENDANT HAMRICK'$ MOTION

The Defendant Hamrick has brought his motion for summary
motion on the basis that the Plaintiff Unifund has failed to
provide the required necessary evidence to establish a prima
facie case sufficient to support its cause of action to recover
on the claimed debt.

See, Defendant's Brief in Support of Motion

for Summary Judgment at pp. 2-3.

This opposition memo is further

supported by the affidavits submitted in support of the
Plaintiff's cross-motion for summary judgment.

II.
APPLICABLE SUMMARY JUDGMENT STANDARD

The Plaintiff, Unifund CCR, LLC, has filed a cross-motion
for summary judgment in this action.

The fact that the parties

have filed cross-motions for sutnmary judgment does not change the
·, \
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applicable standard of review, and the court must evaluate each

Lewiston Independent School

party's motion on its own merits.

Dist. No. 1 v. City of Lewiston, 151 Idaho 800, 804, 264 P.3d
907, 911

(2011).

Once the moving party on a motion for surrtmary judgment has
challenged an element of the non-moving party's claim, the burden
then shifts to the non-moving party to establish a genuine issue
of material fact for trial as to that element of the case.

Kiebert v. Goss, 144 Idaho 225, 228, 159 P.3d 862, 865 (2007).
The non-moving party need not submit evidence on every element
upon which it will bear the burden at trial, but only on those
elements about which the moving party has successfully carried
its burden.

Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527,

531, 887 P.2d 1034, 1038 (1995).

The evidence presented in

support of or in opposition to a motion for summary judgment must
be admissible.

Hecla Min. Co. v. Star-Morning Min. Co., 122

Idaho 778, 785, 839 P.2d 1192, 1199 (1992).

If the admissible

evidence is conflicting on material issues or supports
conflicting inferences, or if reasonable minds could reach
differing conclusions, summary judgment must be denied.

Brown v.

City of Pocatello, 148 Idaho 802, 806, 229 P.3d 1164, 1168
(2010).
III.

UNDISPUTED FACTS
The Defendant Cory Hamrick opened a credit card account with
Citibank on or about March 1, 1991.

(Affidavit of Chad

Robertson, 13, Affidavit of Autumn Bloom, <J[7, Affidavit of
Jessica Bergholz, 17)

The last payment received by Citibank that

was posted to this credit card account was posted on May 24, 2010
and was in the amount of $45.00.

(Affidavit of Chad Robertson,

15, Exhibit 1 to Exhibit "A", Affidavit of Autumn Bloom, <J[7)

The
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"charge off" date on the account was December 23, 2010, at which
time the outstanding accrued balance on the account was
$2,531.61.

!7)

(Exhibit 1 to Exhibit "A", Affidavit of Autumn Bloom,

As of the "charge off" date, the finance charge on the

entire balance due was 14.15%.

(Exhibit 1 to Exhibit "A",

Affidavit of Autumn Bloom, <JI7) Other than the accrual of interest
at this interest rate, no other fees or charges have been added
to the default balance on the account.

(Affidavit of Autumn

Bloom, !<JIB & 12, Affidavit of Jessica Bergholz, <JIB)

On or About

June 18, 2012 Citibank sold this account to Pilot Receivables
Management, LLC.

(Affidavit of Chad Robertson, <JI3, Affidavit of

Autumn Bloom, !6)
As of the date Citibank sold this account to Pilot
Receivables Management L.L.C., there was due and payable on the
account a total principal amount of $2,531.61, plus accrued
interest at the rate of 14 .15%.

(Affidavit of· Chad Robertson,

<JI4, Exhibit 1 to Exhibit "A", Affidavit of Autumn Bloom, !7) This
original Citibank balance is the same amount for which a judgment
is requested in this action.
On or about October 1, 2012 Pilot Receivables Management,
L.L.C., assigned this account to Unifund, CCR, LLC, the Plaintiff
in this action.

(Affidavit of Autumn Bloom, <JI6, Affidavit of

Jessica Bergholz, <JI6)

There remained at that time, due and

payable on the account a total principal amount of $2,531.61,
plus accrued interest at the rate of 14.15%.

(Affidavit of Autumn

Bloom, <JI12, Affidavit of Jessica Bergholz, <JIB) This original
Citibank delinquency is the same amount for which a judgment is
requested in this action.
IV.
ARGUMENT
A.

A Contract Arose As The Result Of Hamrick's."Use" Of The
Credit Card

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
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In this action the Defendant Hamrick has challenged both the
evidence of a contract, and Unifund's standing to pursue the debt
that has arisen under that contract.

In response, it seems more

log~cal to initially address the question concerning the evidence
of a contract, which has been presented as Hamrick's Part B
argument on page 4 of his summary judgment brief.

In

three-

paragraphs, Hamrick has argued th~t as based only on the
production of a single credit card statement Unifund has failed
to establish the existence, terms, or breach of a contract
between himself and Citibank, under the elements declared in
Masell Equities, LLC v. Berryhill

&

Co., Inc., 154 Idaho 269,

278, 297 P.3d 232, 241 (2013).
The Affidavit of Chad Robertson, submitted on behalf of
Citibank, establishes that Hamrick's credit card account was
created with that South Dakota bank.

Under an applicable South

Dakota statute, as set out immediately below, the "use" of a
credit card creates the contract between the card issuer and the
card user:
§ 54-11-9.
and issuer

Creation of contract between card holder

The use of an accepted credit card or the issuance
of a credit card agreement and the expiration of thirty
days from the date of issuance without written notice
from a card holder to cancel the account creates a
binding contract between the card holder and the card
issuer with reference to any accepted credit card, and
any charges made with the authorization of the primary
card holder.
Although there are a significant number of case decisions on this
point, not many of those decisions have been actually reported
within the traditional reporter system.
Co_Iumbus, N.A. v. Palmer, 579 N.E.2d 284,

See e.g., Bank One,
285 (1989)

("Credit
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card agreements are contracts whereby the issuance and use of a
credit card creates a legally binding agreement.").
re Brown, 403 B.R. 1, 4 (Bkrtcy.E.D.Ark. 2009)
decisions from other jurisdictions).

See also,

In

(citing to

Although there is no Idaho

case on point, this "use" of a credit card as creating a contract
is consistent with existing Idaho law concerning the recognition
of unilateral contracts, which are deemed to arise when a request
for performance is made that is followed by the requested
performance.

See, Shore v. Peterson, 146 Idaho 903, 913, 204

P.3d 1114, 1124

(2009).

In sum, a "contract," exists between Citibank and Hamrick by
virtue of the issuance and use of the credit card by Hamrick.

B.

The Plaintiff Unifund CCR LLC Has Standing to Pursue This
Action
The Defendant Hamrick has also alleged that the Plaintiff

Unifund has failed to produce any evidence that Unifund has
established its standing, as the Real Party in Interest under
I.R.C.P. 17(a) to pursue the collection of this debt as the
assignee of the original creditor, Citibarik.
The question here goes to the validity of the assignments
between Citibank and Unifund, and the admissibility of evidence
of those assignments.

The Plaintiff in this action, Unifund CCR,

LLC, is the second assignee of the credit card account of the
Defendant, Cory A. Hamrick, as obtained from the originator of
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that account Citibank, N.A.

The right to pursue an action on

this debt is characterized as a "chose in action," and is
transferable under Idaho law.

I.e. §§ 55-402 and 5-302.

See

e.g., St. Luke's Magic Valley Regional Medical Center v. Luciani,
154 Idaho 37, 41, 293 P.3d 661, 665 (2013)

("It is settled in

Idaho that 'choses in action are generally assignable.'
Fleet Servs., Inc. v.

Idaho State Dep't of Fin.,

126, 90 P.3d 346, 351 (2004).

Purco

140 Idaho 121,

'An assignment of the chose in

action transfers to the assignee and divests the assi~nor of all
control and right to the cause of action, and the assignee
becom~s the real party in interest.'

Id.

Thereafter,

'[o]nly

the assignee may prosecute an action on the chose in action.'
Id.") .

The primary question concerning these assignments is whether
the evidence of those assignments meets the test of the Business
Records Exception to the Hearsay Rule.

The actual assignments in

this case were made:
1.

From Citibank to Pilot Receivables Management, LLC on

June 18, 2012 and,
2.

From Pilot Receivables to the Plaintiff herein, Unifund

CCR, LLC, on October 1, 2012.
The Affidavit of Chad Robertson, an employee of Citibank,
provides that a spreadsheet was made on or about the time the
Defendant Hamrick's credit card account was sold to Pilot
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
SUMMARY JUDGMENT - PAGE 6

DEFENDANT'S MOTION

FOR

Page 131 of 421

Receivables Management, LLC, on or about June 18, 2012, which
included the account number, account balance, date of last
payment, among other information.
The Affidavit of Autumn Bloom a representative of Pilot
Receivables Management, LLC, provides that all records related to
the Defendant Hamrick's credit card account received from
Citibank, which would include a copy of the spreadsheet, were
transferred electronically to Unifund CCR, LLC.
These two affidavits establish both the assignment of the
account, and the account details, sufficient to satisfy the
requirements of the business records exception to the hearsay
rule, which establish the right of the Plaintiff in this action,
Unifund CCR, LLC, as the ultimate assignee of the debt from the
original creditor, Citibank, and the amount of that debt,
including, any offsets due to payments, and any additions, due to
the just accrual of ongoing interest.

c.

This Action Was Timely Commenced Within The Four Year
Statute of Limitations Applicable To Open Accounts
In his final argument Hamrick raises the statute of

limitations as an affirmative defense in his motion for summary
judgment.

Although Idaho has not addressed this specific

question, other states have generally characterized a credit card
agreement as creating an obligation in the nature of an ~open
account."

See e.g., Capital One Bank (USA), N.A. v. Conti, 345
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•

S.W.3d 490, 491

(Tex.App.-San Antonio 2011)

("An action to

collect a credit card debt may be brought as an action on an
'open account.'

LTD Acquisitions, LLC v. Cook, No.

04-10-00296-CV, 2011 WL 61634, at *2 (Tex. App.-San Antonio Jan.
5, 2011); Eaves v. Unifund CCR Partners, 301 S.W.3d 402, 408-09
(Tex. App.-El Paso 2009, no pet.).").

Under Idaho law the

applicable limitation period on open accounts is the four year
statute of limitations provided in I.C. § 5-217.
Northwest Aviation, Inc.,

Kugler v.

108 Idaho 884, 887, 702 P.2d 922, 925

(Ct.App. 1985).
The evidence reveals that the last payment that Hamrick made
on his credit card account that is at issue in this action was
$45.00 on May 24, 2010.

See, Affidavit of Chad Robertson, ~5,

and Exhibit 1 to Exhibit ''A", Affidavit of Autumn Bloom, ~7.
This action was commenced on July 12, 2013, slightly more than
three years after this last payment was posted to the account,
and well within the applicable four year statute of limitations
for actions on open account, such that no bar under that statute
of limitations applies to this action.
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V.
CONCLUSION

The Defendant Hamrick's motion for summary judgment should
be denied.
Respectfully submitted this 2nd day of January, 2014.

HOWELL

&

VAIL, LLP

BY MICHAEL B. HOWELL
Attorney for the Plaintiff
Unifund CCR, LLC

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 2nd day of January, 2014, I
mailed a true copy of the foregoing Memorandum in Opposition to
Defendant's Motion for Summary Judgment by United States mail,
postage prepaid to Mr. RYAN BALLARD, Attorney at Law, 237 N. 2nd
E., Suite 102, Rexburg, ID 83440.
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By:

HOWELL

Bo:Lse, Iclaho

Tel~phone:
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St?it-.1.~ '.!04

(208) 336-3331

ISB i1799
Attorney fo1: Plaintiff
IN TH£ DIS'l'RIC'l' COURT OF Trlf. SEVEN'fll JUDICIAL DIS'l'RICT OF 1'HE
STA.'!'!:: OF l DAHO,

.IM ANU FOR THE COUNTY OF FREMON'!'

UNIFUND CCR, LLC,

)

) Case No. CV13-515
Plaintiff,

)
) S'rIPULA'.L'lON

) '!'ELE?HONE

vs.

·ro

APPEAR BY'

)

LORENE LOW£

)

)

Defi:.mdilnt (s).

)

)

IT ~ HERE:B"t

S'l'IP.IJLAT:C::D

br

the parties

hereto,

-pilr~~X\~ppear by t:el,~phon~ for Defendant's Mol:ion

t:hat

the

for Summary

Judgment and Plainti.f.f's Motions to Amend Complaint and Concinue
Hea:ring an Defendant.'s Motion for Summary Judgment scheduled for
the 20th day of May, 2014, at 1:00 o'clock p.m. MST, with counsel
foL Plaintiff to initi~te ch~ c~ll, ~nless oche~wise directed by
t:he court.
DATED this

!IA__~,_,,.--------'

\ ) day 0£ _ _

2014.

HOWELL & VAO.,, Ll,P

~/(
BY MICHAEL B. HOWELL
Attorney for Plaintiff

-

R~n Ballil.rd

;t{torney for Defendant
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COURT MINUTES
CV-2013-0000515
Unifund CCR, LLC vs. Lorene K. Lowe
Hearing type: Hearing
Hearing date: 5/20/2014 Time: 1:11 pm
Judge: Gilman J. Gardner
Minutes Clerk: Becky J. Harrigfeld
Attorney: Ryan Ballard
Attorney: Michael Howell

110

Court is in session. Mr. Howell is appearing telephonically. Court is ready to take
up the Defendant Motion for Summary Judgment. Mr. Howell would like to take
up his motions, a Motion to Amend Complaint & Motion to Continue Summary
Judgment Hearing.

112

Mr. Howell argues for his Motion to Amend Complaint and Motion to Continue
Summary.

115

Mr. Ballard argues his opposition to the Motion to Amend.

117

Court inquires of Mr. Ballard regarding the Motion to Amend.

120

Nothing further from Mr. Howell. Court will grant the Motion to Amend
Complaint. Court will continue the Motion to Continue the Summary Judgment
and give each side to further address any issues. Mr. Ballard can supplement his
Motion for Summary Judgment. Matter will need additional time when
rescheduled. Mr. Howell is to prepare the order.

124

Mr. Howell requests a correction on the complaint filed as an exhibit on the
Motion to Amend. Court requests a better copy of an affidavit filed and a new
copy of the amended complaint.
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DISTRICT SEVEN COURT

county of Fremont State of Idaho

Filed:=======,-

~ 23201~

MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
Attorney for Plaintiff

ERK
J\CDIE M
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
AMENDED COMPLAINT
vs.
Fee Category: A
Fee: $96.00

LORENE LOWE,
Defendant.

Plaintiff, for its cause of action alleges:
COMMON FACTS
I

Although Plaintiff has made repeated written and oral
demands for payment of the amounts set forth herein not less than
10 days prior to the institution of this action, Defendant has
refused and continue to refuse to pay the same, and that prior to
the institution of this action an amount at least equal to 95% of
the amounts claimed herein has not been tendered to Plaintiff.
II
Plaintiff has retained the services of the undersigned
attorney to commence and prosecute this action and is entitled to
recover a reasonable attorney's fee from Defendant(s) as provided
by law in an amount as the Court deems appropriate under the
circumstances of this case.

AMENDED COMPLAINT - 1
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COUNT ONE
III
That the Defendant has been advanced payment of goods and
services pursuant to an Account Agreement, account #xxxx-xxxxxxxx-

which account has a principal balance totaling

$5,546.82.

This account continues to accrue interest at the

legal rate of 12% per annum, which has accumulated through April
23, 2014 in the amount of $1,237.01. This account originated with
CITIBANK, NA and has been acquired by the Plaintiff.

IV
Defendant is in breach of said Agreement by failing to make
all required monthly payments in a timely fashion,

and as

a result of said breach, Plaintiff has declared the entire amount
due an payable in full.
COUNT TWO
V

That the Defendant has been advanced payment of goods and
services pursuant to an Account Agreement, account #xxxx-xxxxxxxx-0415, which account has a principal balance totaling
$16,942.51.

This account continues to accrue interest at the

legal rate of 12% per annum, which has accumulated through April
23, 2014 in the amount of $3,761.32. This account originated with
CITIBANK, NA and has been acquired by the Plaintiff.

VI
Defendant is in breach of said Agreement by failing to make
all required monthly payments in a timely fashion,

and as

a result of said breach, Plaintiff has declared the entire amount
due an payable in full.
WHEREFORE, Plaintiff prays judgment against Defendant or
Defendants, and each of them, as the case may be, as follows:
1.

For the sum of $22,489.33, together with ongoing

interest at the legal rate set forth above which has accumulated
as set forth above in the total amount of $4,998.33.
AMENDED COMPLAINT - 2
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2.

For reasonable attorney's fees as this Court deems

appropriate under the circumstances of this case.
3.

For Plaintiff's costs incurred herein.

4. For such other and further relief and Orders as the
Court deems appropriate.

DATED: May 20, 2014
HOWELL & VAIL, LLP

C__

~~-----

BY MICHAEL B. HOWELL
Attorney for Plaintiff

AMENDED COMPLAINT - 3
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MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 West Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
)

UNIFUND CCR, LLC,

)
Plaintiff,

Case No. CV13-515

)

)

ORDER

)
)
)
)
)
)

vs.
LORENE LOWE
Defendant(s).

This matter having come before the Court on May 20,
2014, on Plaintiff's Motion to file an Amended Complaint and Plaintiff's Motion to Vacate the Hearing on Defendant's Motion for Summary
Judgment, and the Court having considered the matters and good cause
appearing therefor;
IT IS HEREBY ORDERED AND THIS DOES ORDER that the
Plaintiff's Motion to file an Amended Complaint is hereby granted and
the Clerk is directed to file the Amended Complaint of the Plaintiff.
IT IS FURTHER ORDERED that the hearing on Defendant's
Motion for Summary Judgment scheduled for May 20, 2014 is hereby
vacated.
DATED this

.1:J_

,,,111111,,,,,,,_,,

day

of~

, 2014.

,,,, O\V. Dis
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MAY 2 8 20l4
Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

CLERK

Attorney for Defendant/ Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STA1E
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)

Case No. CV-13-515

)
)

SECOND AMENDED
ANSWER TO COMPLAINT

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

COUNTERCLAIM

COMES NOW, Defendant Lorene Lowe, by and through counsel, Ryan A. Ballard of
Ballard Law, PLLC, and answers Plaintiff's complaint as follows:
1. Denies the allegations in paragraph 1.
2. Denies the allegations of paragraph 2.

Second Amended Answer and Counterclaim - Page 1 of 4
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3. Denies the allegations of paragraph 3.
4. Denies the allegations of paragraph 4.
5. Denies the allegations of paragraph 5.
6. Denies the allegations of paragraph 6.

AFFIRMATIVE DEFENSES
1. Defendant denies each and every allegation of the complaint that is not specifically admitted
herein.
2. The Complaint fails to state a claim against Defendant for which relief can be granted.
3. Plaintiff does not have standing to bring this action.
4. Plaintiffs claims, either in whole or in part, may be barred by the doctrines of waiver, estoppel,
and/ or laches.
5. Plaintiffs claim may be barred by the applicable statute of limitations, including I.C § 5-216
and/ or LC § 5-217.

RESERVATION OF RIGHT TO AMEND
Defendant makes her answer to the complaint based upon information reasonably known to
her at this time. However, Defendant reserves the right to amend any or all of her responses herein,
including but not limited to, her admissions or denials, to eliminate or add additional defenses or
affirmative defenses, ot to assert counterclaims, cross-claims, or third-party claims as facts supporting
such become known to her.

COUNTERCLAIM: COUNT I
A. Defendant is a "consumer" within the meaning of 15 US.C. § 1692a(3) in that she is a
natural person allegedly obligated to pay a debt.
B. Plaintiff (and counter-defendant hereinafter referred to as "plaintiff'') is a "debt collector"

Second Amended Answer and Counterclaim - Page 2 of 4
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in that plaintiff uses instrumentalities of interstate commerce and regularly collects debts and accepts
assignments of debts in default at the time of assignment.
C. Plaintiff has asked for more than Defendant should owe, in violation of the Fair Debt
Collection Practices Act (FDCPA), 15 U.S.C. § 1692e.

COUNTERCLAIM: COUNT II
D. In its original complaint, Plaintiff sought interest in the amount of 29.98%, which is not
supported by the original credit agreement and more than the allowable state statutory rate, in
violation of the FDCPA, 15 U.S.C. § 1692f.

COUNTERCLAIM: COUNT III
E. Plaintiff has filed past the applicable statute of limitations on this account, which
misrepresents the amount owed and is an unfair and deceptive practice, in violation of the FDCPA, 15
U.S.C. § 1692e & f.

COUNTERCLAIM: COUNT IV
F. The above three counts are also violations of the Idaho Consumer Protection Act, Idaho
Code § 48-601 et seq., which prohibits the use of unfair and deceptive means in an attempt to collect an
alleged debt.

PRAYER FOR RELIEF
WHEREFORE, Defendant prays for relief as follows:
1.

Plaintiff's Complaint be dismissed with prejudice,

2.

Plaintiff takes nothing thereby,

3.

Defendant be awarded any and all amounts recoverable under the FDCPA, including
$1,000 for statutory damages, actual damages, and punitive damages in an amount to
be proven at trial,

Second Amended Answer and Counterclaim - Page 3 of 4
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•
4.

Statutory damages up to $1,000 pursuant to J.C.§ 48-608(1),

5.

Defendant be awarded her attorney's fees and costs of court of this action under
I.C. § § 12-120(1), 12-120(3), and 12-121, I.R.C.P. 54, and 15 U.S.C. § 1692k(a) and
such other and further relief as the Court deems just and proper.

DATED this~ day of May, 2014.
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D!STRlCTSt·:VEN COURT
County of Fremont State of Idaho

Filed:;=.======::;

MAY 28
Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballard.law@gmail.com

By:

20l4J

ADDIE l\i~U:.HK

Deputy Cle~

Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

)
)
)

Case No. CV-13-515

)
)
)
)

CERTIFICATE OF SERVICE

)
Defendant.

)
)
)

LORENE LOWE,
Counter-Plaintiff,
v.

UNIFUND CCR, LLC,
Counter-Defendant.

I

)
)
)
)
)
)
)
)
)
)

Defendant in this action sent her Second Amended Answer to Complaint and Counterclaim,
Motion to Remove, and proposed Order to Remove with a copy of this certificate of service on May
~014, to Plaintiff's attorney at the following fax number:

Certificate of Service - Page 1 of 2
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Michael B. Howell
Howell & Vail, ILP
208-331-1704
Dated this "tXday of May, 2014.

Certificate of Service - Page 2 of 2

Page 146 of 421

DISTRlCT SEVEN COURT

~aunty of Fremont State of ,·d h

Flied:

a o

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gm.ail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,

)
)

)
)
)
)
)

Case No. CV-13-515

MOTION TO REMOVE
CASE TO DISTRICT COURT

)
Defendant.

LORENE LOWE,
Counter-Plaintiff,

v.
UNIFUND CCR, LLC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW, Defendant Lorene Lowe, through her counsel of record Ryan A. Ballard of
Ballard Law PPLC, and hereby moves to remove this case from magistrate court to district court,
pursuant to Rule 82(c)(3) of the Idaho Rules of Civil Procedure.
DATED this ~ a y of May, 2014.

Motion to Remove Case to District Court - Page 1 of 1
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msrrnc:T c::::VEN courn

county of Fremont State of Idaho

l
~==t>ff;

Filed;:::========,--

.ll. :- 7 2014
B1•:

Ryan Ballard, ISBN 9017
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gtnail.com

I - - -~

'--------------

Attorney for Defendant/ Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF FREMONT, MAGISTRATE DIVISION
UNIFUND CCR, LLC,
Plaintiff,

v.
LORENE LOWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,
V.

UNIFUND CCR, LLC,

)
)
)
)
)
)
)
)
)

Case No. CV-13-515

ORDER TO REMOVE
CASE TO DISTRICT COURT

)
)
)
)
)
)
)
)
)
)

Counter-Defendant.

)
)

Having read the Defendant's Motion to Remove Case to District Court and good cause
appearing therefore,
IT IS HEREBY ORDERED that the Defendant's Motion to Remove Case to District
Court is granted.
Order to Remove Case to District Court - Page 1 of 2
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CERTIFICATE OF SERVICE

j_

I hereby certify on this
day of
foregoing document to be served u on

Michael B. Howell
Howell & Vail, ILP
380 South Fourth St., Suite 104
Boise, ID 83702

Ryan Ballard
Ballard Law, PLLC
237 N. 2nd East, Suite 102
Rexburg, ID 83440
Fax: (208) 485-8528

2014, I caused a true and correct copy of the
e fo owing in the method indicated:

_L U.S.mail
hand delivery
fax
email

/

US.mail
hand delivery
fax
email

Order to Remove Case to District Court - Page 2 of 2
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DISTRICT SEVEN COURT

County of Fremont State of Idaho

Filed::=======;---

dUL ::, 7 2014
MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB t1799

By:

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Plaintiff,
vs.

)
) Case No. CV-13-515
)
) AFFIDAVIT
)
)

LORENE LOWE,

)
)

Defendant(s).

)
)

STATE OF SOUTH DAKOTA)
) ss.
County of Minehaha
)
SHANNON THORSON being first duly sworn, upon oath deposes
and says:
1.

I am custodian of records for Citibank, N.A.

("Citibank") and am duly authorized to make this affidavit on
behalf of Citibank.
2.

I am familiar with the manner and method by which

Citibank maintains its normal business books and records,
AFFIDAVIT - PAGE 1
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~j

.s
•

including computer records.

These books and records are made in

the ordinary course of regularly conducted business activity (1)
at or near the time the events they purport to describe occurred,
by a person with knowledge of the acts and events, or (2) by a
computer or other similar digital means, which contemporaneously
records an event as it occurs.

The contents of this affidavit

are believed to be true and correct based upon my personal
knowledge of the processes by which Citibank maintains its
business books and records.
3.

Attached hereto a r e ~ pages of records from the

business records of Citibank, or a predecessor in interest, for
the accounts of Lorene Lowe, whose
last three digits of

4.

Security number has the

, account numbers ending in 0415 and

The business records attached hereto are exact

duplicates of the originals except for (1) any marking intended
to identify the record as a copy and (2) any redaction intended
to remove personal identifying information of the account holder.
5.

Citibank's practice with regard to all credit card

accounts opened by it is to provide the applicant with a copy of
the written terms of the credit card in a document entitled

AFFIDAVIT - PAGE 2
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"Credit Card Agreement" and use of the card constitutes written
agreement by the cardholder to those written terms.
6.

If a cardholder does not agree to the written terms

c"ontained in the cardholder agreement, Citibank's policy is to
close the account.
7.

The original application for the referenced account

ending in 0415 has not been retained by Citibank.
8.

The original application for the referenced account

ending in

and the cardholder agreements that were in effect

at the time both referenced accounts were charged off are
included in the attached documents referenced in paragraph 3.
I certify under penalty of perjury pursuant to the laws of
the State of Idaho that the foregoing is true and correct.
DATED this

c{)

day of

\..

~OC\?:

, 2014.

"'"'"'""
Tl,@l'§llll
Legal
Support
Specialist
.
Citigroup Management Corp.
Citi Consumer Subpoena Compliance Unit
701 E. 60th St. North-MC 1251
Sioux Falls, SD 57117
Phone 605-331-7213

AFFIDAVIT~ PAGE 3

1'rtH WIilson

. . .:

Notary Pub11o
State Of South Dako!a, Mimehalla.Courdv

My Comml8slon &pm Feb 13, 2019
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CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Affidavit to Mr. RYAN
BALLARD, Attorney at Law.

AFFIDAVIT - PAGE 4

Page 153 of 421

r

J

C,~w.1.:t ID: UNl!\.IU!\.{SB06l8l2
lx,cum<!nl ID: il6t.:ll2UNlBA4lB!3I

D,x:um,:nt lD: 06 l 3 I 2U~ \ I3A5T8B l
Oo.:um.:nt ID: !)613ilUN!UCITBBI
[)ocumcnt ID: 06i3l.'!U'.'i!UC2TBB1

BILL OF SALE AND ASSIGNMENT
THIS BILL OF SALE AND ASSIGNMENT. dated June 18, 2012 is by Citibank, N.A., a
national banking association organized under the laws of the United States, Iocatt.-d at 701 Ea.st
60th Street Nonh, SiotLx Falls, SD 57 l l 7 (the "Bank") to Pilot Receivables Management, LLC.
organized under the laws of the State of Ohio, with its headquarters/principal place of husiness at
10625 Techwoods Circle, Cincinnati. OH 45242 (''Buyer").
For value received and subject to th<.; terms and conditions of the Purchase and Sale Agreement
dated June 18, 2012, between Buyer and the Bank (the "Agreement"), the Bank does hereby
transfer, sdl, assign, convey. grant, h:irg:iin. sd over and deliver to Buyer, and to Buyer's
successors and assigns, the Accounts des...:ribed in Exhibit l and the final electronic file.

Citibank, N.A .
. -7

By: -

-:~~:~:r:<

/<;;;/:./ -----

(Signature)
\lame:

..

Pa.+r,
-c

C-<._Q.. __

J:1tJ..L l
f'

+

[ itlc: ____
/ I(\ .CulLl-.LL..
· · · ,,- i .............
i r ( OU
. r-\..:

(r1ono je...'
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Exhibit 1 (Redacted)
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Rows 2-3529 Redacted
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$0.00
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and (DI) any ttansfei; sale or assignment of your account, or any
amounts owed on your account, 1o any other peraon or entlly. H
any portion of this arbitration provision is deemed invalid or unenfon:eable, Iha entire arbllndlon provision lhall not remain In force.
No portion of this arblbalion provision may be amended, severed
or waived absent a wrHbln agreement between you 11111 us.

Governing Law and Enforcing our Righi&

GDWnllng Law. Federal law and the law of Suuth Dakoti, where
we are located, govern the terms and enforcement of this Agree,,
meot

E'nfnng 1h11 Agreanaat. We Viii not lose our rights under Ibis
Agreament bucause WB delay in enlon:ing thBm or faH to Bl1foR:e
them.
Calleclloa Casts. To the axlent permitted by law, you are liable
to us for our 1aga1 costs If we rarar coUIICllon of your ai:count
to a 11\\yar who ls not our salaried employee. These costs may
include reasonable attorneys' fees. 1'118'/ may also Include costs
and upenses of any legal action.
Assigamaot. We may assign any or all of our rights and obligations under this Ag1118mant to athird party.

--·-

·--··

·----·-------

What To Do If There's An Error In Your BIIL
Ymir BIIIIBf Rlg/llB. bBp This Nat/1:e For Falute Use.
This notice contalns lmpor1ant lnformatlan about your IQhls and
our responsiblllles under the Fair Credit BiDing Ad.
Ntllity Us Ill C.. ol Emirs or Qaallans Abllul Ylllt BBi.

Hyou think your billing statament Is wrong, or Hyou naad more
Information about a transaction on your billing stalement, write

ron

lo us
a separate sheet) as soon as poaslble at the address
provided In the Bi1Dng Rights Summa,y portion on the back of
your slalllmant. We must hear from you no later 1111n 60 days alter
we sent you Iha firat statement on Which Iha error or problem
appea!lld. You can telephone us, but doing so will not preserve
your riQhls.
In your letter, give us the following lnformattoo:
• Your name and account nwnber.
• The dollar amount of the 811Spectad error.
• Describe the error and explain, If you can, Why you believe

Ibara ls an error. If you naad more information. describe the
Item you are unsure about

Asslslance to get our talaphone number.

• Please sign your lallllr.
Hyou authorlzlld us to pay your cradlt card blll aulllmalically from
your savings or checking accoW1t, you can stop Iha payment on
any amount you think is wrung. To slDp Iha payment yau must 11111
us at least three business days bafont the automatic payment is
scheduled to occur.
Yaar ll/flllB ud Dar llls/1DRllbllilla Alar WI Rac,/re Yaar

tl

Wa must acknowledge your letter within 30 days, unless we have
corrected the error by 1hen. \Whin 90 days, we must eilher c:orract
the error or axplain why we bell&va your bWlng statamant was
correct. After we l8C8MI your letter, we cannot by to collect any

ForFurtherlnfonnation

can us toll-free for ful'lher Information. Call Iha toll-free customer

Service telephone number shown 1111 the billing statement or on
Iha back of your carcl. You can also call local or lolHrae Dlreclory

Ken Stork
President & CEO

CWbank (South Dakolll), NA
P.O. Box 6000
Sioux Falls, SD 57117

C 2010 Citibank {South Dakota}, NA

.,,,.

Cltd,,,,,.,.,,

There 111 two llmllatlons on this rlaht:
• You muat have made Iha pun:hasa In your home slat8 or. If
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carefully. Keep both for your records.

Definitions

_,,_ means lhe relalionship eslabllshed belW8en you and us
IP/ Ibis Agreement.
APR means an annual parcantage rate.
lllllladZld -,means any parson you auow to use your accoun
8CCOlll

-. a,, and . , mean Cltibank (South Dalcota), NA, tile iSSUer c
l/Ulll°accounL
11111, ,-. and JIWIS mean Iha person who applied to open 1he
aa:ount. It also means any Olll8r person responsible for complyll
with thlsAgreemanl

Your Account
You agree to use your account In accordance with this AQ,eemen
You must pay us for au amollllB due on your account. This Agra
mant Is binding on you unless you close your account wilhlll 30

days alter receiving Iha card and you have not used or aulhorizac
uaa of the cald. Your account must only ba used for lawful lran&-

acllons.

Allllllrlllll 111811. You may IIQuest additional cards fOr autholiZI
useis. You must pay us for all cbalges made by aulhorlZlld users
You must pay us even If you did not 11118nd to be respDIISible fOr
those charges. You must notify us ID wlthdlaw any parmlsaloR ye
IIMI to an authorized 115111' to use your accowt.
111n1w1ag ere• Lin. The ful amount of your moM1111 cnat
line Is avallable 111 use whara the card ls honored. Part of your
revolving credit Una ls called the cash advance limit. It Is avallal*
for cash advances. W. may reduce or Increase your revoMng
credit line or cash advance lirnl at any time fOr q reason. We
wil nolly you of any change. but Iha change may 1aka llffec:t
before you receiw the notic:11. Your accounl does not have a
pre-set spending limit. As a result, we may perml you ID Incur
charges that CIIIS8 your Naw Balanlle to go over your revolVlng
credit line. We evallllllll these charges ba&ad on your atDlllllt par
bmanGe, other credit accounts with us, and experience wilh olh
CRldltOIS. Your mininun amount due wlH Include the amount by
wNch your New Balance (ID8S over yo11r l'IVOlvlng cndt line.

amount you quasdon, or report yoll' acc:ount as dellnquent. we
can conlklue lo bDI you for Iha amount you quasllon, Including
finance charges, and we can apply any unpaid amD111t against
YQW' revolving credit lina. You do not have to pay any quasllonad
amount while we are IIMSllgallng, but you are sUI obligatad to
pay the parts of your balance that ara not In quBSllon.
If we find that we made a mlslaka on your bllKng Slatament. you
WI not haVe lo pay any finance CIBVes retal8d ID any questioned
amount. Hwe didn't male& a mlslalra, you 1118¥ have to pay finance
cbarges, and you wll have lo make up any 1111Ssed payments on
the quasllonad amount. In either case. we wiD sand you aSlalll11111111: of Iha amount you owa and Iha data It Is due.
and you write lu us within 10 days lallng us that you olill refu&a

CARD AGREEMENT
This Canl Agreement la your contiact with us. It governs Iha use
of your card and acmunt. The accompanying lmporlllllt Allcllunt
lllforrnaliDn table, which we call a "Fad Shlltlt", is part of this
Agreement Plea read Ibis Agreement. 1111:ludlng 1118 Fact Sh•

t:anl means one or more canls or o1her access devices that we
=c_
1o get cnldl: under this AQlealllent. lbis lncludlls

not wi1hin YIIW' home stale, within 100 mies of your cumnt
address; and
• The purchase price must have been more than $50.
These Umllatlons do not apply Hwe own or operate the men:han~
or II we malled you Iha llMll'llsamant for the property or services.

...

If you fd to pay the amount !bat we think you owe. we may report
you as dallnqllllllt. However, r our explanation does not aatisfY you

--··· --·---------·····- · · - · · · · · - - · · · · · · - · · · - - - - - 1'I

to pay, we must 1811 anyone we report you to that you have a ques- •
tlon about your bDI. And, we must teU you tha name and address
of anyone to whom we reported your account lnformatioo. We
must tall anyone we report_you to that Iha matter has been settled
between us When It is 1111a11y satllad.
If we don1 follow these rules, we can't collect the first S50 of the
quaslioned amount, 8V111 I YOII' bUling statement was correct.
Spedl/ """ tar t:nd/1
If you have a problem wllh the qually of property or services that
you purchased with a credit card, and you have tried in good faith
to correct Iha problem with the m8IChant, you nay have Iha right
not to pay the remaining amooot due on tile properly or services.

-

02DIOCIUbar*(Soulllllllolll.NA

...•

02/10
·---··· - - - - · - - · · · · · - - - - · -

•

·----···-

You must pay this amount whether it is due to purchases, cash
advances, finance charges, fees, or other charges.
Chew. We may provide you with balance transfer chedls. You
may use them to transfer a balance to your aCCOllnt or make other

transactions. We may also provide you with cash C011venience
checks. You may use them to get a cash advance. Use of a cash
convenience chaclt will be a cash advance even if you use the
check to make a payment to another cradltor. You may not use
balance transfer checks or cash convenience chedrs to pay an
amount owed to us under this Agreement or any olher <:ard
Agreement you have with us. We do not certlfy these checks or
return any checks that have been paid.
Billing Statament. Your billing statement shows the New Balance.
This is the total amount you owe us oo the Statement!Closlng
Date. To detarmine the New Balance, we begin with the total bal·
ance at the start of the billing period. We add any purchases or
cash advances. We subtract any credits or payments. We then add
any periodic finance charges or fees and make other adjustments.
Your billng statement also shows your transactions; the minimum
amount due and payment due date; your revoMng credit Hne and
cash advance limit; and yoor periodic finance charges and fees.
We deliver a billing statement to only one address. You must notify
Customer Service of a change in address. We may stop sending
you statements if we deem your account uncollectible. We may
also stop sending you statements II we send your account to an
outside agency or attorney for collection. Periodic finance charges
and fees continue to add up even if we stop sending statements.

APRs

APRs Based on Prime. We calculate any APR based on the U.S.
Prime Rate ("Prima Rataj by adding the applicable amount shown
on the Fact Sheet to the Prime Rate. Wa use the Prime Rate pub·
IIShed in The wan Street JoumaL If The wan street Journal does
not publlsl! the Prime Rate. we may substitute a similar published
rate. We apply any change in an APR due to a change In the Prtme
Rate to any existing balances, subJBGt to any promotional rats that
may apply.
The Fact Sheet shows whether the Prime Rate for your account Is
reviewed on a billing period, mooth end, or quarterly basis.
• If the Prime Rate is reviewed on a biHing period basis, we
use the Prime Rate published two business days before the
Statement/Closing Date. If the Prime Rate changes any APR,
we put the new APR into effect in the billing period for which
we calculate the APR. TIie new APR takes effact on the first
day of that billing period.
• if the Prime Rate is reviewed on a month end basis, we use
the Prime Rate published on the last business day of the
month. If the Prime Rate changes any APR, wa put the new
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APR into elfect in the biUing period that begins in the month

after the month in which the Prime Rate used to calculate the
APR is published. The new APR lakes effect on the first day
of the biting period.
• If the Prime Rate is reviewed oo a quarterly basis, we review
It four times a year. We use the Prime Rate published on the
third Tuesday of March, June, September, and December.
If the third Tuesday Is a holiday, we use the Prime Rate pubDshed the next day. If the Prime Rate changes any APR, the
new APR goes into effect In the first billing period after the

billing period in which the Prime Rate used to calculate the
APR Is published. The new APR takes effect on the first day
of the blUing period.
Default APR. All your APRs (Including promotional APRs} on aB
balances may automatically increase to the default APR if you
default under any Gard Agreement you have with us because you
• do not make the minimum payment when due, or
• make a payment to us that is not honored.
The default APR equals Iha amount shown on the Fact Sheet We
set your default APR by reviewing the seriousness of your default
with us and your cretll history. The default APR takes effect as
of the first day of the bllUng period in which you default We may
lower the APR for new purchases and/Or cash advances if you
meet the terms al all Gard Agreements that you have with us for
six billing periods in a row. However, the default APR will continue
to apply to your existing balance& until they ara paid in full, unless
we tell you otherwise.
Effact of APR Increases. If an APR increases, perlodie finance
charges increase. Your minimum payment may increase as well
Periodic Finance Charges Based on APRs
Periodic Finance Charges. We impose periodic finance charges
wllen we apply APRs to your account balances. We do this eve,y
day by using a daily pariOdic 1'11111. A daily periodic rate Is the APR
divided by 365.
Whan Periodic Finaaca Cbaraes Beglo. We begin to Impose
periodic finance charges the first day we add a charge to a daily
balance. The charges we add to a daily balance include purchases,
balance transfers, and cash advances. They also Include finance
charges and fees. We continue to impose periodic finance charges
until we credit your account with fuU payment of the total amount
you owe us.
Grace Period on Purchases. Yoo can avoid periodic fimmce
charges on purchases, but not on balance transfe11 and cash
advances. This is called a grace period on purchases. You can
get a grace period of at least 20 days if you pay the New Balanoe
in full by the due date every billing parlod. If you do not, you wffl
not get a grace period untll you pay the New Balance In full for
3

two billilg periods in a row. Certain balance transfer offers may

charge is less than 50 cents. We add the addiliollal amount to any
balance. UJat is assessed a periodic "nance charge.

balance transfer offer will describe what happens.
Calculatioa al Periodic FIPance Cbarges. We calculate periodic
finance charges each bilOng period. To do this:
• We start with each of yoor different balances. These balances
Include, for example, standard purchases, standard cash
advances, and different promotional balances. (When we cal·
culate periodic finance charges. we treat balance transfers
as standard purchases unless a promotional rate appfles.)
• We calculate the daily balance for each of your different
balances. To get a dally balance, we start with Iha balance as
of the end of the previous day. We add any periodic finance
charge on the previous day's balance. (This results in daily
compounding of finance charges.) We add any new charges.
We then subtract any new credils or payments.
• We multiply each dally balance by'the dally periodic rate that
appties to it We do this for each day in the biillng period.
This gives us the daily periodic finance charge& for each of
your different balances.
• We add up all the daily peliodic finance charges. The sum Is
the total periodic finance charge for the bllling period.
When we calculalB daily balances, we add a purchase as of the
Sale Dam on the bilting statement We add a balance transfer or
cash adva!lce as of the Post Date on the billing statement (The
Pest Dall is the date we get a request to complela a balance trans·
fer or cash convenience check. When you send a balance transfer
or cash convenience check directly to someone, the Post Date is
the dale we receive the check for payment.) We add a transactiOn
fee to the same balance as the transaction. We subtract a payment
or credit as of the day it is credillld to the account and then make
other adjustments. We treat a cradit balance as a balance of zero.
Balance Sulljecl ID Roanca Cllarge. Your statement shows a
Balance Subject to Anance Charge. It shows this for each differe~t
balance. The Balance Subject to Finance Charge is the average of
the daily balances dunng the bDUng period. A bUHng period begins
on the day after the Statement/Closing Date of the previous hilting
period. It includes th& Stalement.tloslng Date of the current blUlng
period.
You can use your billing statement to calculate periodic finance
charges. For each different balance multiply the Balance Subfeel
to Anance Charge by 11s daily periodic rate. Multiply that amount
by the number of days in the billlng period. The result Is the total
periodic flll8llce charge on that balance. Rounding may cause a
small difference.
Minimum Rnanee Cbarg11. We charge a minimum ANANCE
CHARGE of 50 cents. We charge ii if the total periodic finance

- Transaction Fees
Transaction Fa lor Balance liansfers. You make a balance
transfer when you use a balance transfer check or contact us to
transfer a balance. If your account is subject to a transaction fee
for balance transfers, the Fact Sheet shows the amount of the fee.
Trami:llon Fee for Gash Advances. You take a cash advance if
you use a cash convenlance check; get money lhrough an auto-

talce away the grace period on purchases. If that Is the case, the

mated teller machine (ATM}; or get money through home banking
or a financial institution. You also take a cash adVallCa Hyou make
a wire transfer; buy a money order, traveler's check, lottery ticket,
casino chip, or simUar Item; or engage In a similar transaction. If
your account is subject to a transaction fee for cash advances, the
Fact Sheet shows the amount of the fee.
Trallactlon Fee for Fa111111 Purchases. If your acoount has a fee
for foreign purchases, the Fact Sheet shows the amount of the fee.
It also shows which of the followfng methods is used to determine
· when the fee applies.

MelbodA

We add a fee for each purchase mada In a foreign currency. The
fee is a percentage of tha U.S. dollar amount of the purcllase.

1111tbatJB

We add a fee for each pun:hasa made outside the U.S., whether
made in U.S. dollars or in aforeign currency. The fee Is a percentage of the U.S. dollar amount of the purchase.
· Traasactlon Fees aid APRs. When first added to a balance, a
transacllon fee causes the APR on the statement to exceed the
nominal APR.

Other Fees

Lala Fee. we may add a lale fee for each billing period you do not
pay the Minimum Amount Due by the payment due dalB. We add
· this fee to the standard pun:hase balance. If your account has this
. fee, the Fact Sheet shows Ille amount of the lea.
Annual MemlJerslllp Fee. If an annual membership fee applies,
the Fact Sheet shows it. We will refund this fee if you notify us
that you are closing your account within 30 days of the malling or
delivery date of tha statament on which the fee appears. The fee
Is otherwise non-refundable. If this fee applies, wa add it to the
standard purchase balance.
Relumed Payment fee. We may add a fee II a payment clleck or
slmllar instrument Is not honored or is retumed becausa it cannot
be processed. We may also add this fee If an automatic debit is
returned unpaid. We assess this fee the first lime your check or
payment is not honored, even if it is honored upon resubmission_
5

Ne add this fee to the standard purchase balance. If your account
,as this fee, the Fact Sheet shows the amount of the fee.
flallmed Cash Convenience Check Fae. We may add afee If we
:lo not honor a cash convenience check. We may not honor these
::hecks if the amount of tho check would cause the balance to
Jo over the cash advance limit or revolving credit line. We may
!lso not honor these checks if you defauH; if you did not comply
NIii! our Instructions regarding the check; If your account has
Jeen closed; or for other reasons. we add Ibis fee to the standard
l.dvance balance. If your account has this fee, the Fact Sheet
,hows the amount of the fee.
Ste~ Payment on Cash Cumrenlence Check Fee. We may add a
·ee if we hooor your request to stop payment on a cash conven·
ence check. If your acwunt has this fee, Iha Fact Sheet shows
:he amount of the fee. To stop payment on acash convenience
:heck write us at P.O. Box 6500, Sioux Falls, South Dakota 57117.
(ou can also call the Customer Service number on the billing
llltement If you call, you must contlrm Iha call In writing within
14 days. A written stop payment order is good for 6 months
Jnless renewed in writing. We add thiS faa lo the 8lal1danl advance
ialance.
Information on Foreign Currency Conversion
Jur network providers are MasterCanl, Visa, and American
:xpress. 1bey convert transactions in foreign cumn:les Into U.S.
lollars. The type of card you have delermlrias who does 1lle con,erslon. Each network pl'O\'ider follows its own procedures. Each
ietwork provider's current procedures are described below. Toe
irocedures may change from lime to lime without notice.
• MasterCard uses a conversion rate In effect one dey before its
transaction processing date. It uses agovernment-mandated
rate if required to do so. If not, It uses a wholesale market
rate.
• Visa uses a conversion rate in elfe<:t on its applicable central
processing date. ft uses a govemmeot-mandalBcl rate if
required to do so. If not, it selects from the range of rates
available in wholesale currency lllalkels.. The selected rate
may vary from the rate Visa receives.
• Amerlcan Express uses any conversion rate required by
applicable law. If there is none, it uses Ille highest interbank
rate I selects on the business day before the day It pnicesses
the transaction.
, tblrd party may convert a transaction into U.S. dollars or another
:urrency before sending it to our network provider. In these cases,
:he third party selects the conversion rate.
f you take a cash advance in a foreign currency at a branch or
UM of one of our affiliates, an affiliate of ours will convert it illtO
J.S. dollars. ThiS applies regardless of which network provider's

card you use to take the cash adVance. Our affiliate currently
uses a conversion rate in effect on its processing date. It uses a
government-mandated rate If required to do so. If not, it uses a
mid-point market rate. Our affiliate's procedure may change from
lime to time willlout notice.
The conversion rate you get Is the one used on the transaction's
processing date. This may be different from the one in efleGI oo
the transaction's Sale Date or Post Date.

Payments

Minimum Amount Dua. You must pay at least the Minimum
Amount Due by the payment due data each billing period. The
sooner you pay the New Balance, the less you will pay in periodic
finance charges. The Fact Sheet shows which of the following
minimum payment calculation methods applies to your account.
&alt:11/atian Me/hod A
You must pay aminimum amount each billing period. That amount
is the total of two tlgures. The first Is the sum of any past due
amount plus any amount In excess of your revolving crelflt lne.
The second Is the grvaleJ' of the amount of your billed finance
charges or the amount that appears on the Fact Sheet. When we
calculate the Minimum Amount Due. we may subtract from the
New Balance t:erlaln fees added lo your account during the blllng
period.
Ca/i:u/ation IIBl//all B
To calculate the Minimum Amount Due, we begin with any past
due amount. Second, we add any amount in excess of your
revolving credit line. Third, we add $5 if any annual percentage
rate Imposed on your account exceeds 19.99%. Fourth, we add
the largest of the following:
• The amount of your billed finance charges;
• The New Balance on the biDing statement If It is less than
$20;
• $20 if the New Balance is at least $20 and not greater than

$960; or

• 1/48 of 11le New Balance (the result is rounded down to the
nearest dollar) if the New Balance exceeds $960.
We add $5 to the calculatlon of the Minimum Amount Due Kthe
following two things are true. Rrst no annual percentage rate in·
posed on your account exceeds 19.99%. Second, the largest or
the above calculations is the amount of your biHed finance charges.
However, the Minimum Amount Due ls never more than the New
Baance. When we calculate the Minimum Amount Due, wa may
subtract from the New Balance certain fees added to your account
during the billing period.
C,/eli/atian Metflod C
To calculate the Minimum Amount Due, we begin with any past
due amount Second, we add any amount in excess of your
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revolving credit line. Third, we add $5 if any annual pereent.age
rate imposed on your account exceeds 19.99%. Fourth, we add
the largast of the following:
• The amount of your billed finance charges plus any applicable
late fee;
• The New Balance on the billing Slatement If It Is less than
$20;
• $20 If the New Balance is at least $20 and not greater than
$960; or
• 1/48 of the New Balance (the result Is rounded down to tile
nearest dollar) If the New Balance exceeds $960.
We add $5 to the calculation of the Minimum Amount Due If the
. following two things are true. First, no annual percentage rate
, imposed on your account exceeds 19.99%. Second, the largest
of the above calculations is the amount of your billed finance
charges.
However, the Minimum Amount Due Is never more than the New
Balance. When we calculate the Minimum Amount Due, we may
subtract from the New Balance cerlain fees added to your account
during the biDing period.
caJtu/allon Me/hod D
To calctllate the Minimum Amount Due, we begin willl any past
due amount. We then add any amount in excess of your revolving
credit line. We also add the largest of the following:
• The New Balance on the billing statamant If II ls lass than

$20;

• $20 If the New Balance is at least $20;
• 1% of Ille New Balance (the result is rounded down to the
nearest dollar) plus the amount of your billed finance charges
and any applicable late fee; or
• 1.5% of the New Balance (the result is rounded down to the
nearest dollar).
However, the Minimum Amount Due never exceeds the New

Balance.

In calculating the Minimum Amount Due, we may subtrad from
the New Balance certain fees added lo your account during the
bllng period.
Appllcalloo of Payments. We apply your payments and credits to
low APR balances first You cannot pay off higher APR balances
Ulllll you pay off lower APR balances. lhat means your savings on
low APR balances will be reduced by purchases or cash advances
that have higher APRs.
Payment lnstrui:tlans. We credit your payments in acconlance
with our payment instructions on Ille bilung statement You must
pay us in U.S. dollars. To do so, you must use a check, similar
instrument, or automatic debit that Is drawn on and honored by a
bank in the U.S. Do not send cash. We can accept late or partial
8

payments, or payments that rellecl "paid in full" or other restrictive
endorsements, without losing our rights. We also reserve the light
to accept payments made In foreign currency and instruments
drawn on funds on deposit outside the U.S. If we do, we select
the currency c:onv8llliD11 ralll. We will then credit your account in
U.S. dollars after deducting any costs incurred in processing your
payment Or we may bill you separately for these costs.
Optional Par by Plllllle Servin. You may use our optional Pay by
Phone Service to make your payment by phooe. To do so. call us
to request the service. Each time you do, you agree to pay us the
amount shown in the Pay by Phone section on the back of the
billing statement. Our representatives are trained to tell you this
amount wllenever you call to use the service.

Credit Reporting
We may report Information about your account to credit bureaus.

Late payments, missed payments. or other defaults on your
account may be rdeCl8d ii your credit report We may raport
account Information in your name and the names of authorfzlld
users. We may also oblain follow-up credit reports on you.
If you think we reported Incorrect information to a credit bureau,
write us at the Customer Service address on the billing statement.
We will Investigate the matlllr. We w!U then teH you If we agree
or disagree with you. If we agree with you, we will conlaGI: eacll
credit bureau to which we 11ported and request a correction. If we
disagree with you, we will !BIi you that

lnformatlon Sharing
You authorize us to share lnformatioo about you as permitted
by law. This includes Information we get from you and others. It
also lncludas lnfonnalion about your transactions with us. Please
see our Privacy Notice for details about our informalion sharing

practices.

Changes to this Agreement
We may cbaltle lllt rata1, laa1, and terms of this Agreement
from lime ta Hrna • perlllllted by law. The cba111es may ad•,
replace, Dr 11mave provisi11111 al this AgreemenL We will give
you adVanct wrlttaa noUi:e Df the changes and a right II opt aut
to the IIXlent requhed by law.

Default
You default under this Agreement if you fail to pay the Minimum
Amount Dua by Its due date; pay by a check or similar instrument
lhat is not honored or that we must retum because It cannot be
processed; pay by automatic debit that is returned unpaid; file
for bankruptcy; or default wider any Olher Gard Agnrement that
you have with us. If you default, we may close your account and
demand Immediate payment of the total balance. Hyou gave us a

security lnmrast In a Certlllcala al Deposit, we may use the deposit

amount to pay any amount you owe.
Refusal of the C&rd, Closed Accounts,
and Related Provisions
Rak18111 of Iha ca11. W8 do not guarantaa approval of transac-

tions. We are not liable for transacllons lhat are not approved.
That Is true even if ,ou have enough credit. We may limit lhe

number of transactions approved in one day. If we datact unusual
or suspi;ious aclivily, we may suspend your cradlt privileges.
Praadlol1Zad Cllargllll. We may suspend any automallc or other

preaulhorlzed card charges you arrange wilh a third pa,fy. We may
do 1his If you default; if the cant Is lost or stolen; or wa change
your account for any reason. If we do 1111s, you are responsiblll for
paying the third Pall¥ dirm:Uy if you wish to do so. You are also
iesponslbla for relnstallng the plllllllhorlzed charaes If you wish
ta do so and we permit It
Loll ar llllllan Ganis, ACCIIUIII Nlmbars, ar CIIII CannnilllCI
and Balance naalfar Cllalllls. You must call us if any cant, ai:count number, or check Is lost or slolen. You must also call us If
you think lllllll800811811d or may use !ham wllllout permis8lon. When
you call, wa may require you to provide lnfonnatlon to help OIU'
i~lon. We may require you to provide Ibis informallon In
writing. For example, we may ask you to Identify any charges Illa!
were not made by you or someone authorized bY you. We may also
ask you to conllrm lllat you l8celuad no benefit fnim lhose chaiges.
Closfll Your AsCIIIIII. You may close your account by nolllyfng
us in writing or over tile phone. If you close your account, you
must SIii repay the to1al balance In aGCOrdance with this A,Jr81mert. We may also close yuur account or suspend account
prlvlleges at any time for any reason. We may do Ibis without
prior notice to you. We may also reissue a different canl at any
time. You must return any card to us upon request.
Securad Al:caUDII. lb8 Fact Sheet &hows If :(Ollr account Is a
secullll account. If It Is, you gave us a sacumy illtellllt In aCertificate of Deposit. This secu111S
of~ 111:COUrt. If you
withdraw your funds from Iha
of Deposit, we will close
your account.

'c:r,:

The Fact Sheet shows whelller yuur account Is subject to llblllalloll. If lt Is. the following "Albltratlon" provision Is a part al
this Agrsement

ARBITRATION

Pt.EASE READ THl8 PIIOI/ISIOII DF 11IE ABREEIIEIIT CARE-

R/UY. IT PROVIDES THAI' ANY DISPUIE MAY IE RESOLVED
BY BINDDl8 ARBl1RATIOI. ARBl1RATION REPUCl1S THE RIGHT
10

m BO m COURT, INCLUDIN& THE RIQHT. m A.AJRY AND
THE RIGHT m PARTICIPATE IN ACLASS ACTION OR SIMILAR
PRDCEEDIN&. IN ARBITRA110N, ADISPUTE IS RESOLVED BY
AN ARBITRATOR INSlEAD OF AJUDGE OR JURY. ARBITIIATION
PROCBIURE8 ARE SIIIPLBI AND MORE LIMITED THAii COURI'

PROCBIURES.
All'IIIHllt 111 Adi/trait: Either you or we may, wtthout the other's
COIIS8nl, alect mandatoly, *dlilg aibibatian for any claim,
dispute. or conlroversy between you and us (i:allad "Claims"),

Clahns Covered
Wllat Claims ara aubjacl to lllllndloa? All Claims retatlng to
your account, a pllor related account, or our ralallonshlp are
sdJfect 1D arbitration, including Claims reganllng lhe applcatlon.

anforcaablllty, or interpratatlon of this Agreement and this aibitllllon provision. All Claims are subjad to arbitralion, no matter
~ legal lh1111ry lhey are based on or what remedy (damages,
or Injunctive or daclaratory rellet) IINP/ seek. This lricfudes Claims

based on contract. tort (Including Intentional tort), fraud, agency,
your or our negligence, slalulory or reoulatory provlslonS, or
any other aoun:es of law; Clalms made as counten:talms, crossc:Iaims, third-party claims, inlarpleaders or otherwise; and Claims
made lndapendarilly or wl1h other claims. Aparty who lnlllatas
a proceeding In court may alect lllbllrallon with respect 1D any
Claim adVanced in that proceeding by any other party. Claims
and ramadles sought as part of aclass action, private attorney
general or other IIJ)l9Slllllatl action are subjei:t 1D arbitration
on an Individual (non-class, non-rap!8S8lllatlva) basis, and the
aibllralor may award rell8f only on an lndMdual (non-class, nonrapresan11111ve) basis.
WIIDSe Claims 111 IIIIIIJeel ID arbllrallon1 Not only ours and
yours, but also Claims made by or agailst miyone connecled with
• or you or clalmlng through us or you, such as aco-applicant or
aulhorizfld user of your account, an employee, agent, representativa, affllidBd company, .pradacessor or successor, heh; mlanea.
or truslllll In bankruplcy.
Wllll lltm fralna appllas to Clalma millJect III arblllatlon1 Claims
arising In the past, pl888llt, or fulu11, lncludlng Claims arising
before Iha opening of your account, are subjllCl to arbtlllllion.
Braadest lnle,pnlalla1. Any questiOns about whether Claims
are subject to arblrallon shal be resolved by Interpreting Ibis
arbitration lll'OVISlon In the broadeSt way Iha law wHI allow It to
be snfon:ecl. This arbltndlon provision Is IIQVllll18d by the Federal
Arbilralion Act (Iha "fMj.
WIit abaut Claims Blad In Small Clalms Ceutt? Claims flied In
a small clal.ms court ara not subject to arbllralion, so Iona as 1he
mattar remains In sucll court and advancas only sn lndlvlilual
(non-class, non-reprasanlat) Claim.
11

How Arbltrlltion Works
How does a party lnttlata arllilrlllon1 The party flllng an alflllration must choose one of the followlng two arbllrallon firms and
follow IIS rules and procedures for inltialing and pursuing an arbltrallon: Americ:an Arbitration Association or Nallonal Arbltrallan
Forum. Any arbltndlon hearing tllat you atlBnd wBI be bald at a
place chosen by the arbilrallon firm In 1h11 same cllY as Iha U.S.
Dlsbk:t Court closest to your then current blUlntl address. or at
some Olher •
to which you and we agree in writing. You may
obtain copies of the current rules of each of the arbitration firms
and forms and lnslrucllons for Initiating an aiblbatlon by contactIng them as follows:
.
Am8lfcan Alllltralion Assoc:lallon

1633 Broadway, Aoor 10

bearing on the rights and obligations of any olller person, or on
lh8 rasolution of any other dispute.
Who pays? Whoever fllas lhB arbitrallon pays the lnlllal lillng fee.
If we file, we pay; if you file, you pay, unless you get a fee waiver
under the sppllcabJa rules of the arbllrallon firm. Hyou hM paid
the lnltlal flDng fie and you prevail, we wiB runburse you for lhat
fse. If lhe11 Is a hearing, we will pay any fees or 1h11 arbillalDr and
arbilratlon firm for the first day of that bearing. AU other feas wlU
be aflocaled as provided ~ the JUies of lh8 arllitraliOn lino and
applicable law. However, we WIH advance or reimburse your fees
If Iha arblballon firm or aibltrator determines lhera Is good reason
for l'IIIIUlmg us 111 do so, or If you ask us and we dalarmlnll there
Is good raaaon for doing so. Eacb party wit bNr !hi axpansa of
tiud pal1y's attorneys, experts, and witnesses, and other expenses.
regardlass of Mmh party prevails, bul a P8lfY 1111,Y recover any or
an exp81188B from snolhar party I the amltrm. applyillg spp1eable law, so determines.
1111111111111 a party? Claims must be brought In the name of an
Individual pelSOII or llll1ily and must proceed on an individual
(non-dasa. non-raprasamattva) basis. The arbllralor wlll not awart
relief for or against anyone wllo Is not a party. II you or we requin!
arbllralion of a Claim, nellher you, we, nor any olher person may
pwsue Iha Claim In ar1lftratlon as a class adloa, private at1omey
(1111111'81 acllon or other nrpresenl8tlve action, nor may such Claim
be pullUld on your or OIU' behalf In any IHlgallon In any court
Clalms, lncludlng assigned Clalms, of two or more pe,sons may
not be ]olnad or consolldat8d In !he same arblbllloll. HowMr,

New York, NY 10019
Web site: www.adr.org
National Albitration Forum
P.O. Box 50191
Minneapolis, MN 55405
Web site: www.arblllallon-forum.com
Id any time Yoll or we may ask an appropriate court to compel
srbhrallOn of Claims, or to atay the Utlgallon of Clalms pandlnU
arbllratlon, even If such Claims are part of a lawsuit, unless a tllal
bas begun or a final judament has been entered. Evan If a pa,fy
falls ta exerclss lhese rights at any partlc:ular time. or In conneotion wilh any particular Claims, that pally can 81111 require arbitration at a lal8r time or in connection wllh any other Claims.
appllcanla, c:o-appl1canls. authorized users on asingle aa:ount
What prui:aduras 111d law are a,pllcalde ID adlllralian? Asingle.
andfor ralaled accounts, or curporallt afliliallllara h8nl conslderec
neutral arbllralor wlll rasolve Claims. Tha arblralor will be elller
as 11118 Plllllfl.
a lawyer with at least ten yaarsexperlence or a retired or former '
WIiia Is aa arllilralllln award flaal1 The arWralor's award is
Judge, setacllld In accontance with lbs rules of Iha arbllralion firm.
final and binding on the parlieB unless a party appeals It In writing
lhe arbilrallon wiU fallow IIIOClduras and rulas of the arbitration
to 111a arbitration firm within flftaan days or no11ce ot the award.
firm In affect on lbs date tile arbllratlon Is fl1ad unless those pr.
· The appsal must request a new albltndlon bafara a panel at lhrea
ceues and nrleS are Inconsistent with this Agreement, In whtll
neutral arbitralors deslanalad by the sarne llllllntlon firm. The
case this Agraernent wll preval. Those procedures and rules may
panel will consldar all ficlual and legal lssUIIII anew, follow the
limit lhB discovery availablll to you or us. Toe artJlralor wiU lab
same rules that apply to a proceeding using asingle arbillator,
reasonable s111ps ID protact £1Jstomer account Information and
and
mah daclslons based on the VOii al the majority. CoslS will
other c:onlidenllal Information II requested to do so by you or us.
be docalad in the same way lhlr; ani allocallll for arbitrallon
The arbitrator will apply appllcabla subslantiva law conslStent wllh
balole aalngle albllrator. An award by a panel is final and binding
lbs FAA and appHcabla s1a1u1as of lmilallans, wll honor clalms of
privilage recoul1iDd at law, and WIii haw lhB pow9l' to award to a • on the padies aflarfllleen days has passed. Afinal and binding
award Is BllbJect to Judlclal review and enfon:ament as provided II!
pany any damages or other rellaf provided for under applicable
lill FAA or other applicalJle law.
law. You or we may choose to have a hearing and be rapresenled
by counsel. The arbitrator will make any award In wrlllna and, If
Suntlwll and Severablllty a/Terms
requeslBd by you or us, will pravkle a brlaf s1atem8nt of1he 188·
This arbllndlon provision shall swviv8: (I) lamlinallon or changn
sons for the award. An award in arbitralian shall dstermine the
in the AQraemant, Ille account. or Iha ralationslip balween you
riglds and obligations betwaen 1he named parties only, and only
and us c:oncamlnU the account; (Ii) Iha llanllrqllcy of any party;
in respect of the Claims In arbllration, and shaB not haw any
12
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Yaur Billing Rights: Keep this Document tor Future Use
TIiis notice tells you about your rights and our respUDSlbll·
Illas uadar the Fair Credit Billing Act.

• While you do not have to pay the amount In question,
you are responsible for the remainder of your balance.
• We can apply any unpaid amount against yuur cracflt
limit

What To Do UYog Find A Mistake On Your Statement
If you think th1111 is an error on yoor statement, write to us at
the address ror billing inquiries and correspondence shown
on the front cf your statement.
In your letter. give us the followlnQ Information:
• Account information: Your name and account number.
• DoUar alJY!llnt The dolar amount of tile suspected error.
• PescriP tion of problem; If you think there is an error on
your bill , describe what you believe is wrong and why
you believe ii is a mistake.
You must contact us:
• Wllllln 60 days after the error appeared on yoor
statement.

. • M. leaat 3 business days before an automated payment is
scheduled, if you want to stop payment on the amount
you think Is wrono.
You must no tlfy us of any potential errors ln..Wr!llrui- You
may call us, but If you do we are not required to Investigate
any potential errors and you may have to pay the amount in
question.

What wm Happen After We ReceiYe Your Letter
When we receive your letter, we must do two things:
1. Within 30 days of receiving your letter, we must teU you
that we received your letter. We will also tell you if we
have al ready corrected the errot
2. Wrthln 90 days of receiving your letter, we must either
correct the error or explain to you why we believe the

bUI Is correct.
Wllile we lnvullgall wliether or not tllera llas been

an error:
• We cannot try to collect the amount In question, or
report you as delinquent on that amount
• The charge in question may remain on your statement,
and we may continue to charge you interest on that
amount.

Alter we finish our investigation, one of two things
111111 happen:
• If we made amistake: You will not have to pay the
amount In question or any interest or other fees related

to that amount.
• If we do not believe there was a mistake: You wlll have
to pay the amount ill quesllon, aiong with applicable

Interest and fees. We will send you a statemant of the
amount you owe and the date payment is due. We may
then report you as delinquent if you do not pay !he
amount we think you owe.
If yoo receive our explanation but still believe your bill ls
wrong, you must write to us within :t.a..l1m telling us that
yoo atlU refuse to pay. If you do so, we cannot report you as
dalnquent without also reporting that you are questioning
your bill. We must tell you the name of anyone to whom we
reported you as delinquent, and we must let those organizations know when the matter has been setlled between us.
If we do not follow all of the rules above, you do not have to
pay the first $50 of the amount you question even If your bill
Is correct.

2. You must have used your credit card for the purchase.
Purchases made with cash advances from an ATM or
with a check that accesses your credit card account do

not qualify.

3. You must not yet have fully paid for the purchase.
If all of the criteria above are met and you are still dissatlslied
with the purchase, contact us j!l..Miling at the address for
bllllna Inquiries and correspondence shown on the front of
your statement.
While we investigate, the same rules apply to the disputed
amount as discussed above. After we finish our Investigation,
we wDI tell you our decision. At that point. if we think you
owe an amount and you do not pay, we may report you
as delinquent.

This Card Agreement is your contract with us. It governs
the use of your card and account. The enclosed Pricing
Information Table and Variable Terms Information (together,
the "Fact Sheelj are part of this Agreement. Please read this
Agreement, Including the Fact Sheet, carefully. Keep them
for vour records.
Definitions
act:0/1111 means the relallonship established between you and
us by this Agreement
APR means an annual percentage rate.
llldllNizetl uarmeans any person you allow to use your

account

a

means one or more cards or other access devices that

we give you to get credit under this Agreement. This includes
account numbers.
we, 11B, aad our mean Citibank (South Dakota), N.A., the
issuer of your account.
you, your, and JOlll$ mean the person who applied to open
the account. 11 also means any other peison responsible for
complying with this Agreement.

Your Account

Yur Riohts HYou Ara Dissatisfied Wllb Your Credit
Card Purchases

You agree to use yoor account in accordance with thiS
Agreement. You must pay us for all amounts due on your
account. This Agreement is binding on you unless you close
your account wllhin 30 days after receiving the card and you
have not used or authorl1.ed use of the card. Your account
must only be used for lawful transactions.
Adllrlzed Users. You may request additional cardB tor
aulhorized users. You must pay us for all ctaves made by
authorized users. You must pay us even If you did not intend
to be responsible for those charges. You must notify us to
wlthdraW any permission you give to an authorized user to

If you are dissatisfied with the goods or services that you
have purchased with your credit card, and you nave tried In
good faith to correct the problem with the merchant, you may
have the right not to pay the remaining amount due on the

purchase.
To use this right, all of the following must be true:
1. The purchase must have been made In your home state
or within 100 miles of your current mailing address,
· and the purchase price must have been more than $50.
(Note: Neither of these are necessary ii your pun:hase
was based on an advertisement we malled It you, or
if we own the company that sold you the goods or
servieeS.)
0 2010 Citibank (Soulh Dakota}, NA
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use your account.
Cradil UmlL The full amount of your credit limit is available
to 11811 where the card Is honored. Part of your credit Umit
is called the cash advance limit It Is available for cash
advances. We may reduce or increase your credit Omit or
cash advance limit at any time for any reason as permitted

..

by law. We wUI notify you of any chan1111, but the change may
take affect befora yau nic:elve Iha notice. You should always
keep your tolal balance below 11111 credit llmlt Howaver, If Ille
tolal balance goes over yaur cllldlt limit you stiH must pay us.
If your account has a cnldit balance, we may reduce Iha cn111t
balance by any new charges on your account You may not
malntalrl a credit balance In eJa:eSS of your credit limit.
Checlla. We may provide you wilh balance transfer checks.
You may use them 1D transfer a balance to your account
or malra other tllnsaclions. We mey also provide you wHII
cash convenience checks. You may use them ID get a casll
advance. U8e of a cash convanlenc:e check wlll be a cash
advance 8V8II if you use Iha chack to make a payment to
another cllldltor. You may not use balanca transfer checks
or cash convenience checks to pay an amount owad to us
under this AQraament or ID pay another account wlh us or
an afflllata. We do not certify these checlcs or 111111m any
chacka that have been paid.
Billing Staramanl. Your blllng statement shows the .
New Balance. This Is the tolal amount you owe us on the
Statement Closing Data. To dalllrmlne the New Balance. we
begin with the tolal balance at 1lle start of the biDing period.
We add any purchases, balance tllllsfar8 or cash advances.
We subtract any aedlts or payments. We then add any
lntenlst charges or files and malrll other adjustments.
We deliver a billing Slat8mant to only one address. Yciu must
notify Customer SaMc:a of a change In addnNIS. We may 8IOf)
sending you statamlllll!I If we deem yoll' account uncolleelibla or start collection prooeadln{ls; but we ffl8'/ continue to
add lntfrest and faea as pannlttad by law.

... APRs
Alcaut APRa. For the APRs on your account, see the Fact
Slleet.
Penalty APR. if Uie Penal!¥ APR Is applied to your account
because you malrll a late payment that Is not more than 60
days lal8 or make apayment that Is nitumed. It wlU apply
only ID new transacliuns and may continue to apply indeftnltaly. HoWMI; If Iha Penally APR Is applied 1o your account
because your payment is more than 60 days late, the Penally
APR will apply to bolh existing and new transactions. It wlD
no longer apply to axlsllng transactions II you make the next
six consecllllve minimum paymems when due. 11 you do not
meke tllesa six consecu11ve minimum payments, Iha Penally
I

APR may continue to apply to both new and existing balances

Indefinitely.
Interest Charges Based on APRs
bllarasl Cllargn. We Impose Interest chuues when we apply
APRs to your account balances. We do this for each of your
different balances. Thasa balances Include, for axample,
standard pun:bases, slandard cash advances, and dlffarant
promotional balances. (Whan we calculall Interest charges,
we treat balance transfers as atandanl pun:hasas unless a
promotional rate applies.)
WIien ~ Cllargu Bagln. Wt! begin to Impose Interest
charges the first day we add a charge to a daily balance. The
charges wa add to a dally balance Include purchases, balance
transfers, and cash advances. They also Include Interest
charges and fies. We continue to Impose Interest charges
until we credit your account with full payment of Ille lolal

amount you owe us.

• Dal/y Balaat:11 (/Jldmlln, mrsnt ln-aats) l/lelllatl.
Your statement shows a Balance Subject 1o Interest
Raia. It shows this for each different balance. The Balance SUbject to Interest Raia ls Iha 11111111(18 of the dally
balll)ces dulfng the bllUng period. A blUklg period begins
on the day altar the Stalament Closing Date of the Pll"
vlous bllDng period. nIncludes Iha Statement Closirv
Date of the current billng period.
·
• Av,rap Dally BaluA ("""1dlllg i:ullNI ,,..._,.)
IIBI/Jatl. Your statement shows a Balance Subject to
Interest Rate for aach dlffenlnl balance. nIs tha average
dally balance. To get the average daily balance we add up
au tile dally balances for Ille billing period and dMda by
the tolal number of days In the blDlng pariod. For lntnst
charge i:ak:ulallon purposes, a billing period beglne on
the Statement Closing Dale of the previous billing period.
It does not Include the Slalement Closing Date of tile

oorrant~~gperiod.

&race Pariod DR Pun:llues. You can avoid Interest charges
on purchases, bUI not on balanca transfers and cash
advances. This is called a grace period on purchases. The
grace period is at least 23 days. To gllt a grace period 111
PUIChasas. you must pay Iha New Balance In fUII by the due
dale eveiy blllng period. If you do not. you wlU not get a
grace period unlll you pay Iha New Balance In full for two
blllng parlods In a row. Certain balance transfer offers may
lalal away the grace period on purchases. If that I& !he case,
Iha balance transfer offer wlU describe what happens.
Calculdon Of Dally Balancal. When wa calculala dally
balances, we add apurchasa as of the Sala Dalll on the bl1Dng
slalemant We add a balance transfer or cash advance as of
Ille Post Dalll on Ille billng statament. (The Post Date Is the
date WB 1181 a request to complalll a balance transfer or cash

advance transacllOn. Whan you sand a balance transfar or
cash convenience chack dlraclly ID someone, the Post Data
Is tha data wa receive 1h11 check for payment.) we add a
transaction tea 1D the sama balance as the transaclion. Wa
ganarally add other files to Iha standard pwdtase balanca.
We subbact a payment or cndlt as of Iha day It I& cradltad
to the account and then make other adjustments. We treat a
credit balance as a balance of zaro.
Balanu SUbfecl to llllarut Rm. We usa one of the lll8lhods
below to delermlna Iha Balance Subject to lnlarast Raia. The
Fact Sheet shows which method applies to your account
s

·

mum Payment Due (less the Amount Over Credit Limit shown
on yoll' blUlng Slatamant) by the payment due dala.
Ratumad Paymeat Fae. The Fact Sheet shows the amount
of this tea. wa add this fee If a payment check or similar
lnslrument is returned because It cannot be processed. We
also add this fee II an elllctlllnlc clebit Is returned unpaid.
wa ISll8SS this fee the first time yaur check or payment I&
ratumed, evan If ii Is not returned upon R111Ubmission.
SIDp Paymellt DD CIIII CIIIIVllll8DC8 Cileck Fae. The fact
Shaat shows tha amount of this tea. We add this fee if we
honor your request to stop payment on a cash convenience
check. To stop payment on a cash convenience check wrlta us
at P.O. Box 6500, Slo11X Falls, South Dako1a 57117. You can
also caU 1h11 CUstomar Service number on Iba blllng SIIIBmant If you call, you lllllllt conflnn Iba call In wrllfnl) wilbln
14 days. A writlan stop pa~ onlar Is good for 6 1111111111s
unless renewed In writing. ·
.

Information on Foreign Currency Convanllon

Fees

AIIIIII Me1111111111111 Fee. II an annual membership tea

applies, the Fact Shaet shows It We wlU refund this fee If you
notify us that you are closing your account wHllln 30 days of
Iha malling or delivery dale of Iha statement on which the tea
appears. The tea Is othllwlsa non-refundable.
TrlnsacllH Fee tor Ballan lhlmfars. The Fact Slleet
shows Iha amount of this fee. wa add this tea for each
balance transfer. This faa I& in addition to any periodic fee
that nay be lm()OSlld with a promotiOlllll offer. You mab a
balance transfer wtian you usa a balance transfer ched( or
conlacl us to transfer a balance.
lhlnsacllaa Fae tor can Advances. The Fact Shaat shows
the amo111t of this Jae. wa add this fee for each c:ash
advance. You talc8 aGUh advance II' you use acash convenienc:a checlc; get manev throudl u IIIIIDmatad teller machine
(ATM); or get monay thllJugh home banking or a financial
lnslllullon. You also take a cash BIWll1C8 If you makB a wira
transrar; buy a money order. trawler's check, lottery ticket.
casino chip, or abnlar lfllm; or engage In a &lmllar 1ranBac:llon.
Tl'IIIIUlim1 Fae fur Falliga l'lnhasas. Hyour account has
a tea for fonllgn pwchasas, Iha Fact Sheet shows Iha amount
of the fee.
Lale Fea. The Fact Shaat shows the amount of this tea. wa
add this fee for each bUAng period you do not pay the Mini-
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Our network pnMders ara MaslerCanl, Visa. and Amarlcan
Elqlrass. They convert transactions In foreign cunenclas
Into U.S. dollBIS. The 1ype of card you haw detanninas who
does Iba COIIV8lllon. Each natwork pl'OYldar follows its DW11
procedures. l:ach ll8lwork provider's currant procedures 1111
dascllbed below. The procaduras 1111'/ change from time to
1lme wilhaut notice.
• MastarCard usas a COIMlllllon l1lt8 In affect one day
b8fonl 11s transacllon processing data. n usas a
IIUVIIIUl'IIIIIHIWHlatad 1818 If required to do SO. If not,

II uses awholesale maill8I rata.

• Visa uses a COIIVIIISion rale In effect on Its applicable
cmml processing dell. It usai a govamment-rriandaled
ralB If requlrad to do so. II not. II ael8CIS from the range
of rates avdable In Wholasale wrrency ITlll'Utll. TIie
88lac:lad 11181111'/ vary flOm the 1818 Visa l8C8lves.
• American Ellp111SS uses any conversion rate raqullad
by appllcabla law. If there I& none. It usas the highest
lnlel1Jank n11e It selects on Ille buslnass day bllfore the

day It prucassaa Iha tllnsacllcn
Athird party may COIMll'I atransaction Into U.S. dollar.. or
another curranc:y before sending it to our natwodc provider.
In these cases. 1he lhlnl party selecls the convenlion 11118.
If you 1aka a cash advance In a foreign currancy al a lllanc:h
or ATM of ona of our afflUatas, an afflllata of ours wlll convert

It into U.S. dollars. This applies regardless of which nelwol1(

prowler's card you use to take the cash advne. Our afflllals
CIJffllnfly uses a conversion rate In effect on 11s processing
date. It uses a government-mandated lllte II required to
do so. If not, it uses a mid-point malbt rate. Our aflliate's
plllClldure may change from time to time wilhout notice.
The convarslon rate you get Is 111a one used on the transaction's processing dal8. This may be dlffennt from the one In
effect on the tranaactlon's Sala Date or Post Dalll.
Payments

Minimum Payment Da. You must pay at least the Minimum
Payment Due by the payment dua dalll each blling period.
Tha 800/l8I' you pay the New Balance, the lass you wll pay In
Interest charges. The Fact Sheet shows the ninimum payment calculation method that applies to your account
AppUcatiln Df Pawmenls. Payments in ma:ass of the Minimum Payment Due are appUed In accordallll8 with law. This
means that we wHI generally apply paymems In excess of the
Minimum Payment Due to balances wi1h higher APRs befcn
balances with lower APRs. Wt generally apply paymenls
equal to or lass than the l.lnimwn Payment Due and lll8dils
to lower APR balances lilst.
Payment llllrlli:titms, Wt credit your payments in acr:ordanca with our payment lnstrucllons on the bOllng slatement.
You must pay us In U.S. dollars. To do so, you must use a
chac:k, similar lnS11ument. or elec:lronlc dabll 1hat Is drawn on
and hanored by a bank In the U.S. Do not sand cash. We can
accept late or partial payments, or payments lhat ndlecl "paid
In run· or other rastrlcllvi end11n1111118111s, without losing our
rights. We also reserve Ile right ID aa:apt paymanls made in
foreign currency and Instruments drawn on funds on deposit
OU1Slde the U.S. If we do, we select the currency conversion
rate. We wUI then credit your account In U.S. dollara all8r
deducting any costs incurred In processing your (ll'tll18llt
Or WI may bill you separalBly for these C08\s.
Optlaaal Pay by Pbone Servin. You may use our optional
Pay by Phone Selvk:e to make your payment by phone. To do
so, call us to request the aervlce. You aaree to pay us the Pay
by Phone lee shown in the Pay by Phone section on the back
of the bllUng statement when a represantatlva of ou,s helps
expedite your payment. Our rspreselllalives are trained to tel
you this amountwhan you use this senrica.
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Credit Reporting
Wt may nport Information about your aCC011nt to credit
bureaus. Late payments, missed paymenls, or other defaults
on your account may be relleclad In your credit report. Wt
may report account lnformallon In your name and the lllllleS
of authollzed users. Wt may also obtain follow-up credit
reports on you.

If you think we raportad Incorrect lnformallon to a credit

bureau, wrtta us at Iha Customer Service address on the
biling 8lal8m8nt. We will investigate the matter. Wt will llleP
lei you If we agree or disagree wllh you. If we agree with

yoo, we will contact each credit binau to w!Jich we raporled
and request a corracllon. If we dlsagrea wllh you. we will tel
yoothal

Information Sharing

You authorl28 us to share informalion about you as permitted
by law. This Includes lnformalion WI get from you and others.
It also Includes inlonnatlan about your transacllons with us.
Please see our Privacy Nollca for delalls about our lnformallan sharing praclicas.

Changes to this Agreement
We may 11tug1 Ille rates, INs, 11111 tarJU of all Aara•·
lllllll lnlm tbnll to Un aa permlllld bJ law. 1111 chaagas
ma, add, replaca, ar ramove pnlllsloa Ill llllll AgreemtnL
Wt wUI gin JDII adllaaB1 wrlllan llldlce al the mnaas 11111
I rigid le Dpl 11111 ta Ille 8ld8lll requlr811 llf law.
Default
You default under this Agreement If you fail to pay Iha
llinimum Payment Dua by lls due data; pay by a check or
similar lnstnlnent that Is not honored or that wa must llllu m
because It cannot be processed; pay by electronlc debit lhet
Is ratumed unpaid; Illa for bmruptcy; or default under any
other Card Agreement that you have with us. If you dafaldt.
we may close your account and, to the extant permll1ed by
law, demand lmmedlala payment of the total balance. If you
gave us a securily intenst In a Certificale of Deposit, wa may
1111 Iha deposit amount to pay any amount you owe.
Refusal of the card, Closed Accounts,

may limit ttle number of transactions approved in one day.
If wa detect unueual or suspidous activity, WI may suspand
your credit prlvleges.
Praaulhorlzed Cllarges. We may suspend any autDmatic or
other praauthorized card chaiges you arrange with a third
pany. We may do this If you default; If Iha card Is lost or
slDlen; or we cllange your account for any l1IISOIL If we do
lhiS, you are responsible for paying Iha third pally dlmctly If
you wish 1D do so. You 118 also responsible for 11instatlng the
preauthorlzed charges if you wish to do so and we permit it.
I.ml Ill' SlDlan Ganis, Accaulll Numb111, or Clsb
Coann11111ce aad Baluca Trasfllr Cbecks. You must caB
us If any card, 1m1unt number, or cllllCk Is lost or Sllllen. You
must also call us If you 1Nnk someone used or may use them
wllhout permission.. When you can, we may require you to
provide lnfonnallon to help our lnvestlgatlan. we may require
you 1D provide this lnfonnation in writing. For example. we
may ak you to Identify any charges that W8l9 not made by
you or someone authorlDd by you. We may also ask you to
confirm that you received no benaftt from those claQes.
Closing YIIII' Amllult. You may close your account by ·
nolllylng us In wdllng or ovartha phone. If you close your
account. you roost stlU repay the 1Dlal balance In accordance
with this Aareemant. Wt may also close your account or
suspend accouat prlvlleges at any time for any reason. Wt
may do this wltholt prior notice to you. Wa may also reissue
a dlffllrent card at any Ima. You must ratum any card to us
upon request.
·
S8Clllld
The Fact Shaat shows If your account
is a secured account. HIt Is, you gave us a security lntelllSI
In a Certlllcala of Depaell. This secures ~ n t of your
account If you withdraw your funds from the Certillcale of
Deposit. we wil close your 8CCDWlt.

Acea-.

The Fact Sheet shows whether your account Is subject to ·
arbilndion. If it is, the following "Arbllrallon" provision Is a
part of this Agreement

ARBITRATION

and Related Pravlslona

Pl.EASE READ 11118 PROVISION OF THE AGREEMENT
CAREFULLY. IT PROVIIES 11IAT ANY IISPUTE MAY BE

lllfusal of Iha Card. We do not guarantee approval of

transactions. We are not liable for lransacllons that are not
approved. That is true even If you have enough credit Wt
7

RESOUIED BY BINDING ARBITIIATION. ARBITRATION
REPLACES THE RIBHTTO 80 TO COURT, IICWDINB
THE RIGHT TO AJURY AND THE RIGHT TO PAR11CIPATE
IN ACUSS AtllON OR SIMILAR PROCEEDING. IN AlllllTRATION, ADl8PU11: IS RESOLVBI BY AN ARBITRATOR
INSTEAD Of AJUDGE OR JURY. AR8ITMl10N PROCEDURES ARE SIIIPLER AND MORE UMITED THAI COURT
PROCEDURES.
.,,...,,, IO Alllllrala: Eilher you or wa may, without the
othe(s GllllS8llt. elect mandatoty, binding arbltraliOn for any
claim, dispute, or controvarsy belan you and us (called
"Claims").
.

Claims COi/wed
llllal Claims are sallject 18 arfliballlln? All Claims relaling
to your account. a prior related IICCDUIII, or our relallonshlp
118 subject to arbllrallon, lncludlng Clalms regarding the
appflClllon, enforceabllly, or lmerpralatlon of this Agreemant
and this arbltnlllon pnM9lon. All Clalms 111'11 aubjac:t to arbllndlon, no matlBr what ler,al theory they ar11 based on or what
lllll8dy (damagea, or lnjuncllve or daclaralmy rallet) they
seek. This Includes Clalms based oo contract. tort (Including
Intentional lllrt), fraud, agem:y, yiu or our nagllgance,
SbllUtlllY or ,egulalDry provisions, or any other sources of
law; Clalms made as countan:lalms. ct0ss-clalms. third·
P1riY clalms, lnlllrpleadn or otherwise; and Claims made
lndepandenlly or with other claims. A party who lnlllatas.
a proceeding In col.It may elect arblballon with respect to
Ill' Claim advanced In that proceeding by any other party.
Claims and ramadlas sought as pall of a class acllon, prlwta
atlornay general or other reprasenlalive adlon are subjactto
arblballon on an lndlvllklal (111111-clas8, n01H1presen1aliVe)
beeis. and the arbHratar may award rallef only on an lndluillual (noo-class, non-represen1aliva) basis.
Wllosa Claim are ull)ect III al'llllldoll? Not only ours and
yours. but also Claims made by or against anyone COllll8Cllld
wllh us or you or clalmlng through us or you, such as a
co-appllcant or authoriZBd user of )'OUf accmmt. an employee,
agent, rapreanlatlva, alllllalld company, pqdecasor or
~ heir, assignee, or 11'U81111 In banlauptcy.
Wllll lllll lranm appllaa 111 Clal1111 ubjacl to llllllrallao?
Claims arising In the put. pqsant, or future, Including Claims
allslng bafora Iha opening of your acr:ounl, are sullleCl to

arbiballon.
I

II

Broadest interpretation. Any questions about whether Claims
are subject to arbitration shall be resolved by interpreting this
arbitration provision in the broadest way the laW will allow It
to be enforced. This arbitration provision is governed by the
·
Federal Arbitration Act (the "FAA").
Wllal about Claims flied In Small Claims Court? Claims filed
In a smaU claims court are not subject to arbitration, so long·
as the matter remains in such court and advances only an
Individual (non-class, non-representative) Claim.
What about debt collectluas? We and anyone to whom we
assign your debt will not Initiate an arbitration proceeding to
collect a debt from you unless you assert a Claim against us
or our assignee. We and any assignee may seek arbitration
on an indMdual basis of any Claim asserted by you, whether
in arbitration or apy proceeding, including in aproceeding to
collect a debt You may seek arbitration on an individual basis
of any Claim asserted against you, Including in a proceeding
.
to collect a debt

How ArbitraUon Works
How does a party initiate arbitration? The party filing an
arbitration must choose one of the following two arbitration
firms and follow its rules and procedures for Initiating and
pursuing an arbitration: American Arbitration Association or
JAMS. Art/ arbitration hearing that you attend wiU be held
at a place chosen by the amltralion 1irm In the same city as
the U.S. District Court closest to your then e11rrent bllling
address, or at some other place to which you and we agree In
writing. You may obtain copies of the current rules of eacll of
the arbitration finns and fo~ and Instructions for initiating
an arbitration by contacting them as follows:
American Arbitration Association
soo-nB-7879 (toH-free)
Website: www.adr.org
JAMS
800-352-5267 (toll-free)
Website: www.jamsadr.com
At any time you or we may ask an appropriate eourt to
compel arbitration of Claims, or to stay the IIHgation of Claims
pending arbitration, even if such Claims are part of a lawsuit,
unless atrial has begun or a.final Judgment has been entered.
Even if a party falls to exen:ise these rights at any particular
time, or in connection with any particular Claims, that party
10

can still require arbitration at a later time or In connection
with any other Clalms.
Whal procedures and law are applicable fn arbitraHon?
Asingle, neutral arbltralllr wlll resolve Claims. The arbitrator
will be either a lawyer with at least ten years expeiience or a
retired or tonner Judge, selected in accordance with the rules
of the arbllratlon firm. The arbitration wiU foUow procedures
and rules of the arbitralloo firm in effect on the dale the
arbitration is filed unless those procedures and rules are
inconsistent with this Agreament, in which case this AQreement wm prevail. Those procedures and rules may limit the. ·
discovery available to YoU or us. The arbitrator will take
reasonable steps to protect customer account information
and olher confidential lnfonnation If requested to do so by
you or us. The arbitrator will apply applicable substantive law
consistent willl the FAA and applicable statutes of Umllatlons,
will honor claims of privilege recognized at law, and wll have
the power to award to a party any damages or other relief.
provided for under appllcable law. Vou or we may choose to
have a hearing and be represented by counsel. The arbitrator
will make any award In writing and, if requested by you or us,
will provide a brief statement of the reasons for the award. An
award in arbitration shal determine the rights and obligalion&
between the named parties only, and only in respect of the
Claims In arbitration, and shall not have any bearing on the
rights and obligations of any other person, or on the
resolution of any other dispute.
Wbo pays? Whoever files the arbitration pays tll8 Initial !Ding
fee. II we file, we pay; if you me, you pay, unless you get a
fae waiver under the appUcable rules of the arpltration firm.
If you hM paid the initial filing fee and you prevail, we wl8
reimburse you for that fee. If there Is a hearing, we wiU pay
any fees of the arbitrator and arbitration firm tor the first day
of that hearing. All other lees will be allocated as provided by
the rules of the amitrallon firm and appUcable law. HOWMI",
we wiD advance or reimburse your fees Hthe aJbltralion firm
or arbitrator determines there is good reason for requiring
us to do so, or if you ask us and we determine there Is good
reason for doing so. Each party wiH bear the expense of 1llat
party's attorneys, experts, and witnesses, and other ql8nses,
regardless of which party prevails, but a party may recover
any or all expenses from another party if the arbitrator,
applying applicable law, so determines.
11

Wllu can be a party? Claims must be brought in the name
of an Individual person or enlily and must proceed on an
lndMdual (non-class, non-representative) basis. The artll·
trator will not award relief for or against anyone who is not a
party. If you or we require arbitration of a Claim, neither you,
we, nor any other person may pursue the Claim in arbitration
as a class action, private attorney general action or other
representative action, nor may such Claim be pursued on
your or our behalf In any litigation in any court. Claims,
including assigned Claims, of two or more peisons may not
be Joined or consolidated in the same arbitration. However,
applicallts, co-appttcants, authoriZlld users on a single
account and/or related accounts, or corporate affiliateS are
here considered as one p81Son.
When Is an artJHraUnn award final? The arbitrator's award
Is final and binding on the parties unless a party appeals it in
writing to the arbitration firm within fifteen days of notice of
the award. The appeal must request a new arbitration before
a panel of three neutral arbitrators designated ~ the same
arbitration firm. The panel win consider all faclual and legal
issUes anew, follow the same rules that apply to a proceeding
using a single arbitrator, and make decisions based on the
vote of Iha majority. Costs will be allocated In the same way
they are allocated far arbitraHon before asingle arbitrator.
An award by a panel is final and binding on the parties after
fifteen days has passed. A final and binding award is subject
to judicial review and enforcement as provided by the FAA or
other applicable law.
Survival and Sevsrablllty of Tenns
This arbitration provision shall survive: (i) termination or
changes in the Agreement, Iha account, or the rela!lonshlp
between you and us concerning the account: 00 the bankruptcy of any party; and (iii) any transfer, sale or assignment
of your account, or any amounts owed on your account, to
any other person or entity. If any portion of thla arbitration
provision is deemed Invalid or unenforceable, the entire
arbitration provision shall not remain in force. No portion of
this arbitration provision may be amended, sewred or waived
absent a wrltbln agreement belwe8n you and us.

Enforcing tills Agreement. We will not lose our rights under
this Agreement because we delay in enforcing them or fail to
enforce them.
Collectioa Costs. To the extent permitted by law, you are
llable to us for our legal costs Hwe refer collectioo of your
account to a lawyer who Is not our salaried employee. These
costsroay include reasonable attorneys' fees. They may also
include cosls and expenses of 111y legal action.
assign any or all of our rights and
Assignment. We
obligations under this Agreement to a third party.

may

For Further Information
CaU us toll-free for further Information. Call the toll-free
Customer Secvir.e telephone number shown on the biDing
statement or on the back of your card. You can also call local
or toll-free Directory Assistance to get our tillephone number.

Ken Stork
President & CEO

Citibank (South Dakota}, NA

P.O. Box 6000
Sioux Falis, SD 57117

Governing Law and Enforcing our Rights
Governing Law. Federal law and Ille law of SOuth Dakota.
where we are located, govern tile teams and enforcement of
this AQreement
12

13
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP

380 South Fourth Street, Suite 104
Boise, Idaho 83 702
Telephone:
(208) 336-3331
ISB #1799

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

)

)

Plaintiff,
vs.

)

AFFIDAVIT IN SUPPORT OF

)

MOTION FOR SUMMARY JUDGMENT

)
)

LORENE LOWE

)
)
)

Defendant(s).

STATE OF OHIO

Case No. CV13-515

)

)

ss.
County of Hamilton
AUTUMN BLOOM, being first duly sworn upon oath, deposes and
states:
1.

I am an employee of Unifund CCR, LLC ("Unifund"} and an

authorized representative of Pilot Receivables Management, LLC
("Pilot") and I am authorized to make this affidavit.

The

statements set forth in this affidavit are true and correct to the
best of my knowledge, information, and belief, and are based upon
either my personal knowledge, or upon my review of the business
records of Pilot and Unifund.
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 1
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2.

Pilot and Unifund are affiliated entities with Pilot acting

as a purchasing entity for delinquent accounts and then assigning
them to Unifund to service the accounts purchased.

All records are

shared and the records of one entity are the records of the other.
3.

My job responsibilities for Pilot and Unifund include being

a custodian of their business records and reviewing and obtaining
account information in their records as they relate to credit card
accounts owned by, or purchased by Pilot and assigned to Unifund.
4.

This affidavit is made with respect to the CITIBANK, NA

credit card account numbers ending in
holder, LORENE LOWE, whose
digits of

and 0415 for the account

Security number has the last three

that were purchased by Pilot on June 18, 2012 and

assigned by Pilot to Unifa.md for collection on or about September 1,
2012.

5.

My job duties include having knowledge of, and access to,

Pilot's and Unifund's business records relating to the CITIBANK, NA
credit card account.s referenced above.

These records are kept by

Pilot and Unifund in the regular course of their business, and it
was in the regular course of the business of Pilot and Unifund for
its employees or representatives with personal knowledge of the acts
or events in question to make the records or memoranda at issue and
to transmit that inf.ormation to be included in such memoranda or
records and that these records and memoranda were made at or near
the time of the act o.r event that was being recorded or reasonably
soon thereafter.
6.

Pilot and Unifund's records reveal that

accounts ending in account number

credit card

and 0415 (the "Account") were

sold to Pilot on or about June 18, 2012 by CITIBANK, NA.

A true and

correct copy of that Bill of Sale and Assignment is attached hereto
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2
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as Exhibit "A" and included herein by this reference.

7.

Pilot and Unifund's records also include the records

provided by Citibank to. Pilot in conjunction with its purchase of
the accounts and said records were incorporated and included in the
records kept by Pilot and Unifund in the regular course of their
business, and it was in the regular course of the business of Pilot.

and Unifund for its employees or representatives with personal
knowledge of the acts or events in question to make the records or
memoranda at issue and to transmit that information to be included
in such memoranda or records and that these records and memoranda
were made at or near the time of the act or event that was being
recorded or reasonably soon thereafter.

I have personal knowledge

of how these records were received and incorporated into the records

of Pilot and Unifund.

Records are routinely received in this manner

and have always been found to be credible and inherently trustworthy
as regular bank records.

A true and correct copy of the statements

of account provided by Citibank to Pilot were part of those records

and is attached hereto as Exhibit "B" and included herein by this
reference.
8.

Pilot and Unifund's records further reveal that the

referenced credit card accounts were assigned to Onifund by Pilot. A
correct copy of that assignment is attached hereto as Exhibit "C"
and included herein by this reference.
9.

Pilot's and Unifund' s records further reveal that at the

time the Accounts were sold to Pilot, CITIBANK, NA had prepared and
forwarded to Pilot as an exhibit to and an integral part of the Bill
of Sale, a spreadsheet reflecting Account information as of the sale
date based on CITIBANK, NA's records, including, among other things,

the Account numbers, Account balances, the date of the last
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 3
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payments, the Account holder's names, and Social Security numbers
{"Account Information").
account ending in

That Account Information reflected that

was opened on August 10, 1998, that account

ending in 0415 was opened on July 1, 1996, that the Account holder's
name at the time of the sale was LORENE LOWE, with a Social Security
number ending:

.

A true and correct copy of that

spreadsheet, redacted to include only the information related to the
accounts that are the subject of this action, and also redacted as
to certain personal information to protect Ms. Lowe's privacy, is
Exhibit 1 to Exhibit

11

A11 , referenced above.

All of those records

were available to Unifund as an integral part of its shared records
with Pilot.
10.

The Account Information indicates that, as of the date the

Account ending in

was sold by CITIBANK, NA to Pilot and the

date it was assigned by Pilot to Unifund, there was due and payable
on this Account $5 ,. 546. 82.
11.

The Account Information indicates that, as of the date that

Account was sold by CITIBANK, NA to Pilot and the date it was
assigned by Pilot to Unifund, the last Account payment received had
been $187.84, that was paid to CITIBANK, NA and had posted to the
Account on September 25, 2009.
12.

The Account Information indicates that, as of the date the

Account ending in 0415 was sold by CITIBANK, NA to Pilot and the
date it was assigned by Pilot to Unifund, there was due and payable
on this Account $16,981.51.
13.

The Account Information indicates that, as of the date the

Account was sold by CITIBANK, NA to Pilot and the date it was
assigned by Pilot to Unifund, the last Account payment received had
been $300.00, that was paid to CITIBANK, NA and had posted to the
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 4
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Account on August 3, 2009.
14.

No payments have been received by Pilot or Unifund since the

accounts were acquired from CI'.I.'IBANK,

NA

and the principal balances

owed remain the same.
15.

Though under the Card Agreements interest was allowed at the

rate of 29.98% on account ending in

and 29.99% on account

ending in 0415, Unifund has opted to assess interest at the
statutory rate of 12% from the date Unifund•s affiliate Pilot
acquired the account.

Other than accrued interest, no other credits

or debits have been made to this account by Unifund.
I certify under penalty of perjury pursuant to the laws of the State

of Idaho that the foregoing is true and correct.
DATED this

f.lJ.

day of

~

t

2014.

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT~ 5
This communication is from a debt collector.
Page 252 of 421

CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Affidavit to Mr. RYAN BALLARD,
Attorney at Law.

~!'---
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Contract ID: LJNI ~-IU!\ISB0611l I 2
Documc:nt ID: llli 13 11UN 18,\4 fBB I
l'>ocum..:nt lD: Ori 13 l .:!U'.'1' I 13A5TBB I
Docum.:m [D: 0613 l 2UN I UC I TBB I
Document ID: 0613l.:!U:-IIUC2TB81

BILL OF SALE AND ASSIGNMENT

THIS BILL OF SALE AND ASSIGNMENT. dated June 18, 2012 is by Citibank, N.A .• a
national banking association organized under the laws of the United States, locatr:.'Cl at 701 East
6t)th Street North, Sioux Falls, SD 571 l 7 (the "Bank") tu Pilot Receivables Management. LLC,
organized under the laws oft he State t1fOhio. with ils hi:adqunrters/principal place of husiness nc
10625 Techwoods Circle, Cincinnati, OH 45242 ("Buyer").
For value received and subject to the terms and conditions of the Purchase and Sale Agreement
dated June 18, 2012, betwei::n Buyer and the Bank (the "Agreement''), the Bank does hereby
transfer, sell, assign. convey. grant, bargain, set over and deliver to Buyer, and to Buyer's
successors and assigns, the Accounts described in Exhibit I and the final electronic file.

Citibank, N.A .
.. -;,

By:

-./;_:-::r-

/-L,~t.;/

------------·
(Signature)

Nmne:

Pa.jr- rJ,_g___ JJ.'1.L l
I

rirlc: Fioa n ..c.ia. .L_f:Lc..c ou.r\..,+ rYlon oj e_r
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Exhibit 1 (Redacted)
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LORENE

LOWE
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ASSIGNMENT
THIS ASSIGNMENT is effective as of September l, 2012 between PILOT
RECEIVABLES MANAGEMENT, LLC an Ohio limited liability company ("Assignor'') and
UNIFUND CCR, LLC, an Ohio limited liability company ("Assignee"). Unless otherwise
defined herein, terms used herein shall have the meanings specified in the Servicing Agreement
between Assignor and Assignee (the "Agreement").

Assignor, for value received and in connection with the Agreement, transfers and assigns
to Assignee all of Assignor's rights in the Receivables, for collection purposes only, including
conducting litigation in Assignee's name, for those Receivables which Assignor owns or may
acquire from time to time. Assignor shall retain title and ownership of such Receivables. The
assignment is without recourse to Assignor and without wan·anty of any kind (including, without
limitation, wa1rnnties pertaining to title, validity, collectability, accuracy or sufficiency of
information, and applicability of any statute of limitations), except as stated in the Agreement or
herein.

PILOT RECEIVABLES MANAGEMENT, LLC

UNIFUND CCR, LLC
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
!SB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
AFFIDAVIT IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

vs.
LORENE LOWE
Defendant(s).

CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Affidavits to Mr. RYAN
BALLARD, Attorney at Law.

AFFIDAVIT
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AFFIDAVIT
STATE OF MISSOURI

)
)ss.
)

COUNTY OF PIATIE

Account Holder: LORENE LOWE
SSN/EIN/TIN #:

Account# ending in

The undersigned, _ _ _n_na_Wi_eecff
__n______.. being duly sworn, states and deposes as follows:
1. I am an employee of Citibank, N.A ("Citibank"), a national bank located in Sioux Falls, South Dakota, and I am authorized
to make this Affidavit My job title is Document Control Officer. My job responsibilities include reviewing and obtaining
account information in Citibank's records as it relates to credit card accounts owned or previously owned by Citibank. This
includes accounts previously owned by Citibank (South Dakota), NA, which merged into Citibank in or about July 2011.
The statements set forth in this affidavit are true and correct to the best of my knowledge, information and belief based on
either personal knowledge or review of the business records of Citibank.

2. My duties include having knowledge of, and access to, business records relating to the Citibank account referenced above.
These records are kept by Citibank in the regular course of business and it was in the regular course of business of Citibank
for an employee or representative with personal knowledge of the act, event, condition, or opinion recorded to make
memorandum or records or to transmit information thereof to be included in such memorandum or records; and that the
records were made at or near the time of the act and/or event recorded or reasonably soon thereafter.
3. Citibank's records reflect that a credit card account ending in account number
(the "Account") was sold to Pilot
Receivables Management, U.C on or about 6/18/2012. At the time the Account was sold, Citibank prepared and

forwarded to Pilot Receivables Management, LLC a spreadsheet reflecting Account information as of the sale date based
on Citibank's records, including, among other things, the Account number, Account balance, the date of the last payment,
the Account holder's name, and Social Security number (the "Account Information"). The Account Information reflects
that the Account was opened on 8/10/1998. The Account Information reflects that the Account holder's name at time of
the sale was LORENE LOWE, with a Social Security number ending:
4. The Account Information indicates that, as of the date the Account was sold, there was due and payable on the Account

$5,.585.82.
5. The Account information reflects that, as of the date the Account was sold, the last Account payment received by Citibank
posted to the Account on 9/'25/2009.

I solemnly affirm under the penalties of perjury that the contents of the foregoing paper are true.
EXECUTED on

~ 4'-'

I~
Signature

11naweec11n

Name
STATE OF MISSOURI

)

COUNTY OF PI.ATI'E

)ss.
)

On this

I .)...

,-_-_~_b___, Jif,

day of _ _

personally appeared

20

before the undersigned Notary Public in and for the state of Missouri,

. known to me to be the person who executed the Affidavit on behalf of

llna Weedln

Citibank, and acknowledged to me that he/she executed the same for the purposes therein stated.

- - -

•
I

•4

.-

--

CAROLYN E. HUGHES

~

Notary Public-Notary Seal

stat, or Mllnurl, Jackson County
Commllllon ti 14927304

•
•

-ct t-b----·-~ "
Notary Public
My Commission Expires:

-- - •

My CommllllOn bplra Jan 26, 2018

- -

--

- -
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AFFIDAVIT
STATE OF MISSOURI

)
)ss.

COUNTY OF PIATTE

)

Account Holder: LORENE LOWE
SSN/EINtrIN #:

Account# ending in 0415

The undersigned, _ _,,_.,._we_e_dl_n_ _ _ _ _ __, being duly sworn, states and deposes as follows:
1. I am an employee of Citibank, N.A ("Citibank"), a national bank located in Sioux Falls, South Dakota, and I am authorized

to make this Affidavit. My job title is Document Control Officer. My job responsibilities include reviewing and obtaining
account information in Citibank's records as it relates to credit card accounts owned or previously owned by Citibank. This
includes accounts previously owned by Citibank (South Dakota), NA, which merged into Citibank in or about July 2011.
The statements set forth in this affidavit are true and correct to the best of my knowledge, information and belief based on
either personal knowledge or review of the business records of Citibank.
2. My duties include having knowledge of, and access to, business records relating to the Citibank account referenced above.
These records are kept by Citibank in the regular course of business and it was in the regular course of business of Citibank

for an employee or representative with personal knowledge of the act, event, condition, or opinion recorded to make
memorandum or records or to transmit information thereof to be included in such memorandum or records; and that the
records were made at or near the time of the act and/or event recorded or reasonably soon thereafter.
3. Citibank's records reflect that a credit card account ending in accowit number 0415 (the "Account") was sold to Pilot
Receivables Management, ll.C on or about 6/18/2012. At the time the Account was sold, Citibank prepared and

forwarded to Pilot Receivables Management, ll.C a spreadsheet reflecting Account information as of the sale date based
on Citibank's records, including, among other things, the Account number, Account balance, the date of the last payment,
the Account holder's name, and Social Security number (the "Account Information"). The Account Information reflects
that the Account was opened on 7/1/1996. The Account Information reflects that the Account holder's name at time of the
sale was LORENE LOWE, with a Social Security number ending:
4. The Account Information indicates that, as of the date the Account was sold, there was due and payable on the Account
$16,981.51.

5. The Account information reflects that, as of the date the Account was sold, the last Account payment received by Citibank
posted to the Account on 8/3/2009.
I solemnly affirm under the penalties of perjury that the contents of the foregoing paper are true.
EXECUTED on

~/,-IJ,.._

f.J...

,..JjJJ_t./
Signature

TlnaWeedln

Name

STATE OF MISSOURI
COUNTY OF PIATTE
-On this

)
)ss.
)

b
/' 1
I )- day of _ _1c-e__
_ _ _ _ _ _, 20...::!._, before the undersigned Notary Public in and for the state of Missouri,

11na Weedln
known to me to be the person who executed the Affidavit on behalf of
personally appeared
Citibank, and acknowledged to me that he/she executed the same for the purposes therein stated.
CAROLV~ E. HUGHES
Notary Publlc•Notary Seal
State of Mllaouri, Jacklon County
CommlHIOII # 149273CM
My Commlllion EllPlfll Jll 26, 2011

Notary Public
My Commission Expires:
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
(208) 336-3331
Telephone:
ISB #1799

r__ ~

JUL 7 20!4

J

By: .f..GJiE l\11AC~~K
Deputy C!srk

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MOTION FOR SUMMARY JUDGMENT
vs.
LORENE LOWE
Defendant(s).

COMES NOW the Plaintiff, and pursuant to Rule 56 of the Idaho
Rules of Civil Procedure, hereby moves the Court to issue its order
granting Plaintiff Summary Judgment against Defendant on the ground
and for the reason that there is no genuine issue as to any material
fact and Plaintiff is entitled to judgment as a matter of law.
This Motion is made and based upon the records and files
herein and the Affidavit and Memorandum filed concurrently herewith.
DATED: June 28, 2014.
HOWELL & VAIL, LLP

c::::.___··- ~ J
BY MICHAEL B. HOWELL

MOTION FOR SUMMARY JUDGMENT - 1
This communication is from a debt collector.
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CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Motion for Summary Judgment to
Mr. RYAN BALLARD, Attorney at Law.

MICHAEL B. HOWELL

MOTION FOR SUMMARY JUDGMENT - 2
This communication is from a debt collector.
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
( 208) 336-3331
ISB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT

vs.
LORENE LOWE
Defendant(s).

I.
STATUS OF THE ACTION

This is a collection action on two delinquent credit card
accounts brought by the assignee of the credit card accounts, the
Plaintiff Unifund CCR, LLC ("Unifund") against the credit card
holder, the Defendant LORENE LOWE ("Lowe"). The action was commenced
on December 2, 2013. Defendant filed an Amended Answer and
Counterclaim on March 21, 2014. Defendant then filed a Motion for
Summary Judgment on April 21, 2014, which is still pending before the
court after the initial hearing was continued at the request for
Plaintiff. After hearing on its Motion to Amend Complaint,
Plaintiff's Amended Complaint was filed with the court on may 23,
2014.
II.
APPLICABLE SUMMARY JUDGMENT STANDARD
The party moving for summary judgment initially carries the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1
This communication is from a debt collector.
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burden to establish that there is no genuine issue of material fact
and that he is entitled to judgment as a matter of law.

Eliopulos v.

Knox, 123 Idaho 400, 404, 848 P.2d 984, 988 (Ct.App. 1992).

The

court must determine whether the moving party has shown that there is
a lack of any genuine issue of material fact as to each issue raised
by the motion for summary judgment.

Coghlan v. Beta Theta Pi

Fraternity, 133 Idaho 388, 401, 987 P.2d 300, 313 (1999).

Once the moving party on a motion for summary judgment has
met its burden to challenge an element of the non-moving party's
claim, the burden then shifts to the non-moving party to establish a
genuine issue of material fact for trial as to that element of the
case.

Kiebert v. Goss, 144 Idaho 225, 228, 159 P.3d 862, 865 (2007).

The non-moving party need not submit evidence on every element upon
which it will bear the burden at trial, but only on those elements
about which the moving party has successfully carried its burden.
Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 887 P.2d

1034, 1038 (1995).
III.

UNDISPUTED FACTS

Defendant filed no affidavits denying the existence of the
account or her obligation thereunder.
balances sought as owing by her.

She has not disputed the

The only affidavit filed in support

of her motion was that of her counsel which attached the Bill of Sale
and Assignment from Citibank with its attached exhibit and the
Assignment from Pilot to Unifund received from Plaintiff, attempting,
unsuccessfully to establish what evidence Plaintiff has, is, or would
be able to establish.

The only affidavits with actual factual

evidence are those put forth by the Plaintiff which facts are
undisputed.
The Defendant LORENE LOWE opened an AT&T Universal Platinum
credit card account ending in
August 10, 1998.

with CITIBANK, NA on or about

(Affidavit of Tina Weedin, ~3, Affidavit of Shannon

Thorson, Affidavit of Autumn Bloom,

~~7

& 9)

The last payment
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received by CITIBANK, NA that was posted to this credit card account
was posted on September 25, 2009 and was in the amount of $187.84.
(Affidavit of Shannon Thorson, Affidavit of Tina Weedin, i5, Exhibit
1 to Exhibit "A", Exhibit "B", Affidavit of Autumn Bloom, ill) The
"charge off" date on the account was May 4, 2010, at which time the
outstanding accrued balance on the account was $5546.82.
(Affidavit
of Shannon Thorson, Exhibit 1 to Exhibit "A", Affidavit of Autumn
Bloom) Other than the on-going accrual of interest, no other fees or
charges have been added to the default balance on the account.
(Affidavit of Autumn Bloom, 114) On or About June 18, 2012,
CITIBANK, NA sold this account to Pilot Receivables Management, LLC.
("Pilot")
(Affidavit of Shannon Thorson, Affidavit of Tina Weedin,
i3, Affidavit of Autumn Bloom, i6)
As of the date CITIBANK, NA
sold this account to Pilot there was due and payable on the account a
total principal amount of $5546.82, plus accrued interest at the rate
of 29.98%. (Affidavit of Shannon Thorson, Affidavit of Tina Weedin,
i4, Exhibit 1 to Exhibit "A", Exhibit "A", Affidavit of Autumn Bloom,
i8) This original delinquency is the same amount for which a
judgment is requested in Count One of Plaintiff's Amended Complaint
in this action, plus accrued interest, and costs and fees.
On or about September 1, 2012, Pilot assigned this account to
Unifund, the Plaintiff in this action.
(Affidavit of Autumn Bloom,
i8) Pilot and Unifund are affiliate companies. (Affidavit of Autumn
Bloom, i2) There remained at that time, due and payable on account
a total principal amount of $5546.82, plus accrued interest.
(Affidavit of Autumn Bloom, ilO) This amount represents the original
CITIBANK, NA delinquency, and is the same amount for which a judgment
is requested in Count One of Plaintiff's Complaint in this action,
plus accrued interest, and costs and fees. Though under the Card
Agreement interest was allowed at the rate of 29.98%, Unifund has
opted to assess interest at the statutory rate of 12% from the date
Unifund's affiliate Pilot acquired the account. (Affidavit of Autumn
Bloom, il5)
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 3
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The Defendant LORENE LOWE opened a Citi A*Advantage World
MasterCard credit card account ending in 0415 with CITIBANK, NA on or
about July 1, 1996.
(Affidavit of Tina Weedin, 13, Affidavit of
Shannon Thorson, Affidavit of Autumn Bloom, 1i7 & 9) The last
payment received by CITIBANK, NA that was posted to this credit card
account was posted on August 3, 2009 and was in the amount of
$300.00. (Affidavit of Shannon Thorson, Affidavit of Tina Weedin, 15,
Exhibit 1 to Exhibit "A", Exhibit "B", Affidavit of Autumn Bloom,
113) The "charge off" date on the account was February 16, 2010, at
which time the outstanding accrued balance on the account was
$16,981.51.
(Affidavit of Shannon Thorson, Exhibit 1 to Exhibit "A",
Affidavit of Autumn Bloom) Other than the on-going accrual of
interest, no other fees or charges have been added to the default
balance on the account. (Affidavit of Autumn Bloom, ~14) On or About
June 18, 2012, CITIBANK, NA sold this account to Pilot Receivables
Management, LLC. ("Pilot")
(Affidavit of Shannon Thorson, Affidavit
of Tina Weedin, 13, Affidavit of Autumn Bloom, ~6)
As of the date
CITIBANK, NA sold this account to Pilot there was due and payable on
the account a total principal amount of $16,981.51, plus accrued
interest at the rate of 29.99%. (Affidavit of Shannon Thorson,
Affidavit of Tina Weedin, ~4, Exhibit 1 to Exhibit "A", Exhibit "A",
Affidavit of Autumn Bloom, 18) This original delinquency is the same
amount for which a judgment is requested in Count Two of Plaintiff's
Amended Complaint in this action, plus accrued interest, and costs
and fees.
On or about September 1, 2012, Pilot assigned this account to
Unifund, the Plaintiff in this action.
(Affidavit of Autumn Bloom,
18) Pilot and Unifund are affiliate companies. (Affidavit of Autumn
Bloom, 12) There remained at that time, due and payable on account
a total principal amount of $16,981.51, plus accrued interest.
(Affidavit of Autumn Bloom, 110) This amount represents the original
CITIBANK, NA delinquency, and is the same amount for which a judgment
is requested in Count Two of Plaintiff's Complaint in this action,
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 4
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plus accrued interest, and costs and fees. Though under the Card
Agreement interest was allowed at the rate of 29.99%, Unifund has
opted to assess interest at the statutory rate of 12% from the date
Unifund's affiliate Pilot acquired the account. (Affidavit of Autumn
Bloom, <JI15)
IV.
A.

ARGUMENT
A Contract Arose As The Result Of Lowe's "Use" Of The Credit
Card

In this action the Defendant Lowe has challenged the evidence
of a contract, Unifund's standing to pursue the debt that has arisen
under that contract, and that the action was brought within the
applicable statute of limitations. She also argues that the
Plaintiff has failed to justify the interest amount sought. In
response, it seems more logical to initially address the question
concerning the evidence of a contract, which has been presented as
Lowe's Part b. argument on page 4 of her summary judgment brief. In
three paragraphs, Lowe has prematurely argued without the
presentation of any evidence of her own or even denying that there
was a contract, that Unifund has failed to establish the existence,
terms, or breach of a contract between herself and Citibank, under
the elements declared in Mosell Equities, LLC v. Berryhill & Co.,
Inc., 154 Idaho 269, 278, 297 P.3d 232, 241 (2013).
The Affidavits of Tina Weedin and the Affidavit of Shannon
Thorson, submitted on behalf of Citibank, establish that Lowe's
credit card accounts were created with that South Dakota bank. Under
an applicable South Dakota statute, as set out immediately below, the
~use" of a credit card creates the contract between the card issuer
and the card user:
§ 54-11-9.
Creation of contract between card holder
and issuer

The use of an accepted credit card or the
issuance of a credit card agreement and the
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 5
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expiration of thirty days from the date of issuance
without written notice from a card holder to cancel
the account creates a binding contract between the
card holder and the card issuer with reference to any
accepted credit card, and any charges made with the
authorization of the primary card holder.
There are a significant number of case decisions on this point,
though not many of those decisions have been reported within the
traditional reporter system.

See e.g., Bank One, Columbus, N.A. v.

Palmer, 579 N.E.2d 284, 285 (1989)

("Credit card agreements are

contracts whereby the issuance and use of a credit card creates a
legally binding agreement.").
(Bkrtcy.E.D.Ark. 2009)
jurisdictions).

See also,

In re Brown, 403 B.R. 1, 4

(citing to decisions from other

Although there is no Idaho case on point, this "use"

of a credit card as creating a contract is consistent with existing
Idaho law concerning the recognition of unilateral contracts, which
are deemed to arise when a request for performance is made that is
followed by the requested performance.

See, Shore v. Peterson, 146

Idaho 903, 913, 204 P.3d 1114, 1124 (2009).
In sum, a "contract," exists between Citibank and Lowe by
virtue of the issuance of the credit cards by Citibnak and use of
those credit cards by Lowe.

B.

The Plaintiff Unifund CCR LLC Has Standing to Pursue This
Action
The Defendant Lowe has also alleged that the Plaintiff

Unifund has failed to produce any evidence that Unifund has
established its standing, as the Real Party in Interest under
I.R.C.P. 17(a) to pursue the collection of this debt as the assignee
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 6
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of the original creditor, Citibank.
The question here goes to the validity of the assignments
between Citibank and Unifund, and the admissibility of evidence of
those assignments.

The Plaintiff in this action, Unifund CCR, LLC,

is the second assignee of the credit card account of the Defendant,
Lorene Lowe, as obtained from the originator of that account
Citibank, N.A.

The right to pursue an action on this debt is

characterized as a "chose in action," and is transferable under Idaho
law.

I.e.

§§

55-402 and 5-302.

See e.g., St. Luke's Magic Valley

Regional Medical Center v. Luciani, 154 Idaho 37, 41, 293 P.3d 661,
665 (2013)

("It is settled in Idaho that 'choses in action are

generally assignable.'

Purco Fleet Servs., Inc. v. Idaho State Dep't

of Fin., 140 Idaho 121, 126, 90 P.3d 346, 351 (2004).

'An assignment

of the chose in action transfers to the assignee and divests the
assignor of all control and right to the cause of action, and the
assignee becomes the real party in interest.'

Id.

Thereafter,

'[o]nly the assignee may prosecute an action on the chose in action.'

Id.").
The primary question concerning these assignments is whether
the evidence of those assignments meets the test of the Business
Records Exception to the Hearsay Rule.

The actual assignments in

this case were made:
1.

From Citibank to Pilot Receivables Management, LLC on

June 18, 2012 and,
2.

From Pilot Receivables to the Plaintiff herein,
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Unifund CCR, LLC, on September 1, 2012.
The Affidavits of Shannon Thorson and Tina Weedin, employees
of Citibank, clearly establish that the accounts in question were
sold and assigned to Pilot on or about June 18, 2012, and further
provides that a spreadsheet was made on or about the time the
Defendant Lowe's credit card accounts were sold to Pilot Receivables
Management, LLC,

which included the account numbers, account

balances, dates of last payment, among other information.
The Affidavit of Autumn Bloom affirms that the accounts were
assigned by Pilot to Unifund, its affiliated company, for serviding
and collection.
These affidavits establish both the assignment of the
accounts and the account details, sufficient to satisfy the
requirements of the business records exception to the hearsay rule,
and establish the right of the Plaintiff in this action, Unifund CCR,
LLC, as the ultimate assignee of the debt from the original creditor,
Citibank, and the amount of that debt, including, any offsets due to
payments, and any additions, due to the just accrual of ongoing
interest.
C.

This Action Was Timely Commenced Within The Five Year Statute
of Limitations Applicable To Open Accounts

In her third argument Lowe raises the statute of limitations
as an affirmative defense and as a basis for her counterclaim in her
motion for summary judgment.

The Idaho Supreme Court has already

ruled that a credit card account is controlled by I.C. § 5-216 and
must be commenced with five years.

See Hoglan v. First Sec. Bank of
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Idaho, N.S., 120 Idaho 682 (1991).
It is further established that these were written contracts
since the terms of the agreement were reduced to writing in the form
of cardholder agreements which were accepted by the defendant through
her use of the cards.

See, Affidavit of Shannon Thorson, CJI1 5

&

6,

and attached exhibits.
The evidence reveals that the last payment that Lowe made on
her credit card account ending in

was on September 25, 2009, and

the last payment made on her credit card account ending in 0415 was
on August 3, 2009.

See, Affidavit of Shannon Thorson, Affidavits of

Tina Weedin, <Jl<Jl3, and Exhibit 1 to Exhibit "A", Affidavit of Autumn
Bloom, 1CJI9, 11

&

13.

This action was commenced on December 2, 2012,

less than five years after this last payment was posted to the
accounts, and well within the applicable five year statute of
limitations, such that no bar under the statute of limitations
applies to this action.
D.

The P1aintiff Is Entit1ed to C1aimed Interest

The evidence reveals that the interest rate on the underlying
accounts was 29.98% and 29.99%, respectively, which Unifund could
lawfully claim.

However, it has chosen to apply only the statutory

interest rate to this account as allowed by I.C. §28-22-104 from the
date of the acquisition of the account by Pilot, its affiliate and
assignor which date is more than ninety (90) days from the last
activity on the account.
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v.
CONCLUSION
Plaintiff has gone well beyond its non-existent burden in
this matter by establishing that the account was opened by the
Defendant with the original creditor, that the account remained
unpaid and was ultimately assigned to Plaintiff, that Plaintiff is
the real party in interest, that the balances claimed remain unpaid
and due, that interest is due on the account and the action was
timely filed.

Defendant has failed to establish any element upon

which there is no issue of fact such to shift the burden to the
Plaintiff as to any element.
Summary judgment for the Defendant should be denied and
summary judgment for the Plaintiff should be granted.
RESPECTFULLY SUBMITTED on April 26, 2014.
HOWELL

&

VAIL, LLP

__

((

BY MICHAEL B. HOWELL
Attorney for Plaintiff
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CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Memorandum in Support of
Motion for Summary Judgment to Mr. RYAN BALLARD, Attorney at Law.

/"".

G------

:::_. t' .______

MICHAEL B. HOWELL
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MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

DISTRJC:T SEVEN COUrff.
County 01' Fremont State of lcti:10

1

Filed:

.
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f\· ,.
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I
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Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

Case No. CV13-515

Plaintiff,

NOTICE OF HEARING ON
MOTION FOR SUMMARY JUDGMENT

vs.

LORENE LOWE
Defendant(s).
TO:

LORENE LOWE, Defendant and her attorney, RYAN BALLARD

YOU ARE HEREBY NOTIFIED that hearing on Plaintiff's Motion
for Summary Judgment will be held at the FREMONT County Courthouse,
151 W. 1st N., St. Anthony, Idaho, on the 12th day of August, 2014,
at 1:30 o'clock p.m., or as soon thereafter as counsel may be heard.
DATED: June 28, 2014.
HOWELL & VAIL, LLP

c _ ~7<--BY MICHAEL B. HOWELL
Attorney for Plaintiff
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CERTIFICATE OF HAND DELIVERY
I HEREBY CERTIFY that on the 2nd day of July, 2014, I
delivered a true copy of the foregoing Notice of Hearing for Surrunary
Judgment to Mr. RYAN BALLARD, Attorney at Law.

~/'---MICHAEL B. HOWELL
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SEVENTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC

)
)
)
)
)

vs.
LORENE K. LOWE
.

Case No: CV-2013-0000515
AMENDED
NOTICE OF HEARING
DISTH:CT SE'/E~: cc:..,:;r
County o1 Fremont S:sta of 1daho

.

NOTICE IS HEREBY GIVEN that the above-entitled case 1s hereby set:£ r:F1ied: _ _:'."'"'_"_-:- ..-,..... ______
Motion For Summary Judgment-I-Hour
[
·
·----·-1

Hearing
Judge:

JU

Tuesday, August 26, 2014 at 04:00 PM
Gregory W. Moeller

Courtroom:

L - 8 2014

---:-~""~-----~------ ·-··

.. . J

I certify that copies of this Notice were served as follows on July 8th, 2014 By: __A_s_s_i1::_·1_\·L-"'L_
.. :'""_~,:ew_·-~·,"l.!;:.··'U.i;i<_-_ _
Attorney's will please notify clients of court date(s), time(s) and locatiu111tfi1.-------=C'.::el:'.:t=,,~ity_y_::C~ie~r1~,

Plaintiff's Counsel:

Michael B. Howell
380 South 4th St., Suite 104
Boise ID 83 702

Mailed-&-

Defendant's Counsel:

Hand Delivered__ Faxed

Ryan Ballard

237 N. 2nd E., Suite I 02
Rexburg, Id. 83440

Mailed____)L_

Hand Delivered

Faxed

Dated: July 8th, 2014
Abbie Mace
Clerk Of The District Court
By:

~Tl'IJL,_
Deputyierk
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DISTRlCT SEVEN COURT

County of Fremont State of Idaho
Filed:r=======::::;---

1 JI. 3 0 2Dl4
MICHAEL B. HOWELL, ISB #1799
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

l

8v:
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J
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Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
SUPPLEMENTAL MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

vs.
LORENE LOWE,
Defendant.

Plaintiff hereby supplements the arguments made in its
original Memorandum In Opposition to Defendants' Motion for Summary
Judgment and in Support of Plaintiff's Motion for Summary Judgment,
previously filed in this matter.
I.

THE LAWS OF SOUTH DAKOTA GOVERN THIS TRANSACTION

The credit card agreements attached as exhibits to the
Affidavit of Susan Thorson represent the current contracts between
the parties.

Ms. Thorson clearly states that the agreements attached

to her affidavit were the agreements that were in effect at the time
the accounts were charged off. · By the terms of the agreements found
on page 7 of the agreements, they are modifiable at any time by the
bank, making the current version in effect at the time of the charge
off of the account the relevant, contiollin~ a~reement.

That

agreement states on page 12 that the law of South Dakota governs the
SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT - 1
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terms and enforcement of the contract.
Further, South Dakota §SlA-12-12 states that a credit card
account between a bank located in the State of South Dakota and a
debtor shall be governed by the law of the State of South Dakota.
The Affidavits of Shannon Thorson and Tina Weedin, submitted on
behalf of Citibank, N.A. establish that Lowe's credit card accounts
were created with that South Dakota bank.
II.
ACTION WAS TIMELY COMMENCED WITHIN THE APPLICABLE
STATUTE OF LIMITATIONS

Under the applicable South Dakota statute, as set out
immediately below, the "use" of a credit card creates the contract
between the card issuer and the card user:

§ 54-11-9.

Creation of contract between card holder

and issuer

The use of an accepted credit card or the
issuance of a credit card agreement and the
expiration of thirty days from the date of issuance
without written notice from a card holder to cancel
the account creates a binding contract between the
card holder and the card issuer with reference to any
accepted credit card, and any charges made with the
authorization of the primary card holder.
These were clearly written contracts since the terms of the
agreements were reduced to writing in the form of a cardholder
agreement which were accepted by the defendant through her use of the
cards and timely filed within five years as set forth in I.C. § 5216.

However, the applicable statute under controlling South Dakota

law is found at §15-2-13 which provides that, "An action upon a
contract ... express or implied .. " can be commenced only within six
years.
The evidence reveals that the last payment that Lowe made on
her credit card accounts that are at issue in this action were on
September 25, 2009 for the account ending in

and on August 3,
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2009 for the account ending in 0415. See, Affidavit of Shannon
Thorson, Affidavits of Tina Weedin !3, and Exhibit 1 to Exhibit "A",
Aff·idavit of Autumn Bloom, !<[9, 11, & 13. This action was commenced
on December 2, 2013, and amended on May 23, 2014, less than five
years after the last payment was posted to either account, and well
within the applicable six year statute of limitations that applies to
this action under South Dakota law.
For the convenience of the court, the applicable, quoted
sections of South Dakota law are attached.
RESPECTFULLY SUBMITTED on July 25, 2014.
HOWELL & VAIL, LLP

c_

~

I L-L-BY MICHAEL B. HOWELL
Attorney for Plaintiff
CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the 2fth day of July, 2014, I
delivered a true copy of the foregoing Memorandum by email attachment
to Mr. RYAN BALLARD, Attorney at Law, ryanballardlaw@gmail.com.

c:=_ ~ /d---,MICHAEL B. HOWELL
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'§ 54-11-9. Creation of contract between card holder and issuer.
South Dakota Statutes
Title 54. DEBTOR AND CREDITOR
Chapter 11. Credit Cards And Revolving Charge Accounts
Current through legislation passed 3/28/2014

§ 54-11-9. Creation of contract between card holder and issuer
The use of an accepted credit card or the issuance of a credit card agreement and the expiration
of thirty days from the date of issuance without written notice from a card holder to cancel the
account creates a binding contract between the card hC>lder and the card issuer with reference to
any accepted credit card, and.any ch~rges made with the authorization of the primary card holder.
Cite as SDCL 54-11-9
Source: SL 1983, ch 36~, § 2..

Page 362 of 421

§ 51A-12-12. [Effective Until 7/1/2014] Revolving credit authorized.
South Dakota Statutes
Title 51A. BANKS AND BANKING
Chapter 12. Bank Loans
Current through legislation passed 3/28/2014

§ 51A-12-12. [Effective Until 71112014] Revolving credit authorized
A bank may extend credit and collect a credit service charge through

a revolving loan account

arrangement with a debtor which permits the debtor to obtain loans from time to time by cash
advances, by the purchase or satisfaction by the bank ofobligations of the debtor incurred
. pursuant to a creditcard, or otherwise under a credit card, check-credit, overdraft checking or
other similar credit plan. A revolving loan account arrangement between a bank located. in the
state of South Dakota and a debtor shall be govemed by.the laws of the state of South Dakota.
Cite as SDCL 51A-12-12
Source: SL 1969, ch 11, § 10.8; SL 1981, ch 346, § 58; SL 1987, ch 360, § 1; SL 1988, ch 377, § 151; SDCL, § 5124-12.
Note: This section is set out twice. See a/so§ 51A-12-12, as amended by S.L. 2014, ch. TBD, s. 1, eff. 711/2014.
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..

·§ 15-2-13. Contract obligation or liability-Statutory liability-Trespass-Personal property-Injury to
noncontract rights-Fraud-Setting aside corporate instrument.
South Dakota Statutes
Title 15. CIVIL PROCEDURE
Chapter 2. Limitation Of Actions Generally
Current through legislation passed 3/28/2014

§ 15-2~13: Contfacfobligatirin or liability-Statutory liability-Trespass.;Personal propertynoncontract rights-Fraud-Setting aside corporate instrument
Injury

to

Except where, in special cases, a different limitation is prescribed by statute, the following civil
actions other than for the recovery of real property can be commenced only within six years after
the cause of action shall have accrued:
(1)

An action upon a contract, obligation, or liability, express or implied, excepting those
mentioned in§§ 15-2-6 to 15-2-8, inclusive, and subdivisions 15-2-15(3) and (4);

(2)

An action upon a liability created by statute other than a penalty or forfeiture; excepting
those mentioned in subdivisions 15-2-15(3) and (4);

(3)

An action for trespass upon real property;

(4)

An action for taking, detaining, or injuring any goods or chattels, including actions for
specific recovery of personal property;

(5)

An action for criminal conversation or for any other injury to the rights of another not
arising on contract and not otherwise specifically enumerated in §§ 15-2-6 to 15-2-17 ,
inclusive;

(6)

An action for relief on the ground of fraud, in cases which heretofore were solely
cognizable by the court of chancery;

(7)

An action to set aside any instrument executed in the name of a corporation on the ground
that the corporate charter had expired at the time of the execution of such instrument.

Cite as SDCL 15-2-13

Source: SOC 1939, § 33.0232 (4); SL 1941, ch 151; SL 1945, ch 144; SL 1945, ch 145, § 1; SL 1947, ch 153, § 2;
SL 1953, ch 198, § 1.
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Ryan Ballard. ISBN 9017
Ballard Law, PLLC
P.O.Box38
Rexburg. ID 83440
(208) 359-5532
ryanballardlaw@gmail.com

By:

------

Attomey for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF TI-IE STATE
OF IDAHO IN AND FOR THE COUNIT OF FREMONT, MAGISTRATE DMSION
UNIFUND CCR, LLC,

Plaintiff,
v.

WRENEWWE,
Defendant.

LORENE LOWE,
Counter-Plaintiff,
v.

UNIFUND CCR, I.LC,
Counter-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-13-515

SECOND REPLY BRIEF TO
PLAINTIFF'S OPPOSITION
OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

)

INTRODUCTION
The procedural posture in this case is a bit of a mess, so Defendant will attempt to create a
brief timeline summary of the case to make sw:e everyone is on the same page.

Second Reply Brief to Plaintiffs Opposition of
Defendant's Motion for Summary Judpnent - Paae 1 of 8
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1. December 2, 2013, Unifund files suit against Lorene Lowe for first account previously
owned by Citibank.
2

January 13, 2014, Ms. Lowe files an Answer to the Complaint through counsel

3. March 12, 2014, Ms. Lowe amends her Answer to include a pair of Counterclaims which
she became aware of during discovery, one of which is the debt is time-barred.
4. March 21, 2014, Unifund answers the Counterclaim.

5. April 21, 2014, Ms. Lowe files Motion for Summary Judgment with accompanying
documents.
6. May 5, 2014, Unifund opposes the motion for summary judgment, including arguing that
the applicable statute of limitations is five yeai:s, not four years as Ms. Lowe contends.
7. May 5, 2014, Unifund moves to vacate the hearing and to amend its Complaint to add a
second Citibank account.

8. May 12, 2014, Ms. Lowe opposes the motion to amend and files a reply brief to Unifund's
opposition to her motion for summary judgment.

9. May 20, 2014,Judge Gilman]. Gardner gn.nts both ofUnifund's motions.
10. Unifund then amends its Complaint, which Ms. Lowe answei:s.

11. After the case is removed to district court, Unifund files its own motion for summary
judgment. Included in that motion is the argument that a five-year statute of limitations
applies to this case.
12. On July 30, Unifund submits a supplemental memorandum in which it now argues that
South Dakota's six-year statute of limitations applies.
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ARGUMENT
To simplify things, this is being styled as a second reply brief. To minimize the size of the file,
Defendant will not repeat the fullness of all her arguments but rather refer back to the record.

a. This action was not filed within the applicable statute of limitations.
As explained in the timeline above, Plaintiffs position on the applicable statute of limitations
has changed several times. In an Ada County case, Plaintiff argued the four-year statute of limitations

for open accounts should apply. The Court agreed. Then in front ofJudge Gardner, Plaintiff argued a
five-year statute of limitations applies. Finally, Plaintiff is now alleging in its supplemental memo that a
South Dakota's six-year statute of limitations applies.
As discussed extensively in previous briefing, Ms. Lowe believes this account qualifies as an
open account subject to a four-year statute of limitations. Also as discussed previously, Plaintiff has
vio1ated the doctrine of judicial estoppel by attempting to now argue a five-year statute of limitations.
Adding to the confusion, Plaintiff has now decided to abandon either argument and now says South
Dakota's statute of limitations applies. Not only is this a judicial estoppel issue, but Unifund has
already waived its right to make the argument that South Dakota's statute of limitations applies by
arguing in this litigation that Idaho's statute of limitations applies.
"A cause of action not raised in a party's pleadings may not be considered on summary

judgment nor may it be considered for the first time on appeal." Maroun v. Wyreless Sys., Inc., 141
Idaho 604,613, 114 P.3d 974,983 (2005)
Likewise, a Court should not consider new theories of law on a second brief in the summary
judgment process which have not previously been plead or argued.

b. Plaintiff has failed to adequately introduce electtonically stored evidence.
Plaintiff has produced the affidavit of Citibank's Shannon Thorson in support of its motion
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for summary judgment and in opposition to Defendant's motion for summary judgment. Affidavits
supporting or opposing a summary judgment motion must be made on personal knowledge, must set
forth such facts as would be admissible in evidence, and must show affirmatively that the affiant is

competent to testify to the matters stated. Idaho Rule of Civil Procedure 56(e). These requirements
"are not satisfied by an affidavit that is conclusory, based on hearsay, and not supported by personal
knowledge." State 11. Sbama Res. lJd. P'ship, 127 Idaho 267,271,899 P.2d 977,981 (1995). See also

Sp,i11/ekrlrrigatio11 Co., I11t. 11.John Dem Ins. Co., Inc., 139 Idaho 691, 696-97, 85 P.3d 667, 672-73 (2004),
and Oats 11. Nisst111 Motor Corp. in U.SA., 126 Idaho 162,166,879 P.2d 1095, 1099 (1994).
Plaintiff seeks admission of a bill of sale showing an assignment of some accounts was made
&om Citibank to Pilot Receivables, a computer printout, several credit card billing statements, and an
unsigned au:dmember agreement. Recognizing that these documents are hearsay, Plaintiff seeks
admission under the business records exception to the heamay rule, IRE 803(6). However, Ms.
Thorson's affidavit does not satisfy the requirements of IRE 803(6). "A document is not admissible
under I.R.E. 803(6) unless the person testifying has a personal knowledge of the recordkeeping system
used by the business which mated the document. State 11. Hill, 140 Idaho 625, 628-29, 97 P.3d 1014,
1017-18 (Ct. App. 2004)(mtemal citations omitted). Ms. Thorson makes no mention of the
recordkeeping system of Citibank. Instead, she attests to the having "personal knowledge of the
business records." Having personal knowledge of what a computer screen says is not the same as
having personal knowledge of the record.keeping system, ie. how does the data get in the computer,
how does the affiant know it is accurate, can data be altered, etc.
The Idaho Supreme Court discussed this requirement in J...mge 11. Ca.ffer!J Realty, Inc., quoting the
commentary to IRE 803(6):
Because records of regularly conducted activity are not normally self proving, as public records
Second Reply Brief to Plalntlff's Opposition of
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may be under Rule 803(8), the testimony of the custodian or other person who can explain the
record keeping of the organization is ordinarily essential. The custodian need not have
personal knowledge of the actual creation of the document nor need [the custodian) have been
an employee of the business when the record was made. The test is whether (the custodian] has
knowledge of the system used to make the record and not whether [the custodian] has
knowledge of contents of the record.

123 Idaho 676,683,851 P.2d 972,979 (1993)(quoting R,port oftb, Idaho State Bar Evidene,

Co111111itte,, C 803, p. 10 (4th Supp.1985)).
Ms. Thorson also contradicts herself and undercuts the purpose of an affidavit when she states
"The contents of this affidavit are believed to be true and correct based upon my personal knowledge
of the processes by which Citibank maintains its business books and records.
The affidavit likely comes from information contained on a computer screen given that the
bulk of the pages attached to her affidavit appear to come from a spreadsheet. Defendant could find
no Idaho case Jaw on authenticating electronically stored information, not even tangentially related to
the instant case, therefore she asks the Court to look towards the Ninth Circuit Bankruptcy Appellate
Court for guidance. The Court in 111 n Vee Vi11hnee was tasked with determining if the testimony of an
American Express employee during a trial was sufficient to authenticate computerized records as
business records. While authenticating paper records is fairly straightforward and has been dealt with
for decades, authenticating electronic evidence is still a relatively new concept. The Court turned to
evidentiary expert Edward J. Imwinkel.ried, who "perceives electronic records as a form of scientific
evidence and discerns an eleven-step foundation for computer records:"
1. The business uses a computer.
2. The computer is reliable.
3. The business has developed a procedure for inserting data into the computer.
4. The procedure has built-in safeguards to ensure accuracy and identify errors.
5. The business keeps the computer in a good state of repair.
6. The witness had the computer readout certain data.
7. The witness used the proper procedures to obtain the readout.
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8. The computer was in working order at the time the witness obblined the readout.
9. The witness recognizes the exhibit as the readout.
10. The witness explains how he or she recognizes the readout.
11. If the readout contains strange symbols or terms, the witness explains the meaning of the
symbols or terms for the trier of fact.

111 re Ve, Villh1111, 336 B.R. 437,446 (B.A.P. 9th Cir. 2005)(quoting Edward). Imwinkelried,
Evidentiary Foundations § 4.03(2] (5th ed.2002)

In particular the Court focused on the fourth factor and said that it would expect a qualified
witness to be able to testify about "computer policy and system control procedures, including
control of access to the database, control of access to the program, recording and logging of
changes, backup practices, and audit procedures to assure the continuing integrity of the records."

Id. Given that the witness did not know anything about the computer system or its integrity, the
Court found his testimony not useful. Also relevant, the Court noted that given the fact affidavits
used for rules 803(6) and 902(11) should be closely scrutinized as there is no opportunity for
cross-examination by the Defendant. While a 'qualified' witness or person under Rules 803(6) and
902(11) need not be an expert, there needs to be enough information presented to demonstrate that
the person is sufficiently knowledgeable about the subject of the testimony. Id. at 448.
In the instant case, Ms. Thorson has given an inadequate foundation for the infoanation she
provides. She says nothing to indicate she has any knowledge of the accuucy and reliability of the
computer system, how the information gets into the computer, and how she would have any idea if
the information was correct.

c. Plaintiff misrepresented the interest sought in the initial complaint.
In its amended complaint, Unifund added an account and also changed the amount of
prejudgment interest sought, reducing it from 29.98 percent to the statutory rate of 12 percent. The
Court should disregard this blatant attempt to unring the bell. Plaintiff committed a violation of the
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Fair Debt Collection Practice Act and is now attempting to simply avoid liability by amending its
compwnt.
"[[]he FDCPA is a remedial statute aimed at curbing what Congress considered to be an
industty-wide pattem of and propensity towards abusing debtom." Clarie 11. Capital Crrdit & Co/lettion

Senias, Inc., 460 F.3d 1162, 1171 (9th Cir.2006). "It prohibits, and imposes strict liability and both
statutoty and actual damages fot, a wide range of abusive and unfair practices." Heathman 11. Portfolio

Re&o,eryAssotiatu, lLC, 2013 WL 755674, at *2 (S.D.Cal. Feb.27, 2013) (citing Do11oh11e 11,Qllitk. Co/kct,
I11c., 592 F.3d 1027, 1030 (9th Cir.201 O)); see also M&C0Do11gh 11. ]ohnsonb, F.od,nb11,g & LJ111i11ger, lLC, 637
F.3d 939,952 (9th Cir.2011). ''Because the FDCPA is a remedial statute, it should be construed

liberally in favor of the conswner, and, when in doubt, against debt collectors." Heathman, 2013 WL
755674, at *2; s,e also &111e 11. Law Offices of&,y Clarie, 603 F.3d 699, 705 (9th Cir.2010).
Section § 1692e of the FDCPA "broadly prohibits the use of 'any false, deceptive, or
misleading rep.resentation or means in connection with the collection of any debt.' " Gon!(!llez. 11. Amw

Finlllltia/Slnlices,U..C, 660 F.3d 1055, 1061-62 (9th Cir.2011). "In this circui~ a debt collector's liability
under§ 1692e of the FDCPA is an issue of law," "requit[mg] an objective analysis that takes into
account whether the least sophisticated debtor would likely be misled by a communication." Id. at
1061 (internal quotation omitted); see also T,rra1111. Kaplan, 109 F.3d 1428, 1428 (9th Cir.1997) ("the
question whether language [could] confuse a least sophisticated debtor is a question of law.'').
"The least sophisticated debtor standard is lower than simply examining whether particular

language would deceive or mislead a reasonable debtor." Gonz.alez, 660 F.3d at 1061--62 (internal
quotation omitted). It "is designed to protect consumers of below average sophistication or
intelligence, or those who are uninformed or naive." Id.
The pw:poses of the FDCPA would be frustrated if Plaintiff was allowed to avoid liability by
second Reply Brief to Plaintiff's Opposition of
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simply eliminating the misrepresentation made in its complaint.

CONCLUSION
Urufund has broµght a claim for breach of contract against the Ms. Lowe, yet cannot satisfy
the necessary elements to ptove that a contract existed Ol:· that it was breached. Unifund has failed to
show this matter was brought within the applicable statute of limitations. Unifund also misrepresented
the amOQnt: <:>wed by seeking prejudgment interest not authorized by law or contract. For tl1osc

reasons, and because there are no genuine, material issues of fact in disputet summary judgment
shoµld be pnted in favor of the Defendant, Lorene Lowe.

DATED:

Av~-\\, 1J1~
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AUGUST 26, 2014
DENICE NOWAK
DEBORAH MACE

UNIFUND CCR,LLC VS LOWE
MICHAEL B HOWELL REPRESENTS THE PLAINTIFF
RYAN BALLARD APPEARS FOR THE DEFENDANT
THE COURT GOES OVER HISTORY OF THE CASE AND MOTIONS
TO BE HEARD TODAY.
MR BALLARD WILL PROCEED ON MOTION FOR SUMMARY
JUDGMENT.
MR HOWELL ON ARGUMENT. CLARIFIES POSITION OF MS LOWE
CONTINUES ON ARGUMENT ON MOTION FOR SUMMARY JUDGMENT.
MR BALLARD ON REBUTTAL.
THE COURT INQUIRES AS TO GOING OFF AMENDED COMPLAINT FOR
JUDGMENT. MR BALLARD RESPONDS.
MR HOWELL ON REBUTTAL. DOES NOT FEEL JUDICIAL ESTOPLE IS
AN ISSUE. CITES SOUTH DAKOTA LAW AGAIN.
THE COURT ASKS IF MR BALLARD WOULD LIKE TO RESPOND TO
SUPPLEMENTAL MEMORANDUM.
THE COURT COMMENTS ON NO MOTION TO STRIKE BEING FILED.
THE COURT FEELS IT WOULD BE HELPFUL TO HAVE BRIEFING FROM
MR BALLARD. THE COURT WILL ALLOW 14 DAYS TO RESPOND TO
SUPPLEMENTAL BRIEF.
MR HOWELL COMMENTS ON FILING SUPPLEMENTAL BRIEF ON
AUG I9rn. THECOURTDOESHAVEBRIEF.
MR BALLARD DID NOT RESPOND TO NORTH DAKOTA BRIEF.
THE COURT DOES NOT FEEL nJRISDICTION CAN BE IGNORED.
THE COURT WANTS MR BALLARD TO DEVELOP RESPONSE TO THE
SUBSTANCE TO SOUTH DAKOTA LAW ISSUSE. MR HOWELL MAY
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1bis matter came before the Court on the parties' cross motions for summary judgment on
August 26, 2014. At the conclusion of oral argument, the Court requested briefing on the issue of
whether the applicable statute of limitations is under Idaho or South Dakota law. The Defendant
contends Idaho law controls, for the reasons set forth below.
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a. Plaintiff lacks privity of contract.
Before embarking on a trip down the rabbit hole known as a choice-of-laws analysis,
Defendant believes this matter could be resolved more easily by first analyzing if Plaintiff can enforce
the choice-of-law provision calling for the application of South Dakota Law in the Cardmember
Agreement between Citibank and Ms. Lowe.
In the Bill of Sale and Assignment between Citibank and Pilot Receivables Management1,
accounts were transferred from the seller to buyer. There is no indication as to whether accounts
means the right to enforce contractual agreements or whether it is the right to collect a debt being sold.
In the assignment between Pilot Receivables Management and Unifund, the assignor transfers its
"rights in the Receivables.2'' Even if Pilot Receivables Management had acquired contractual rights
from Citibank, it did not pass those rights on to Unifund. Instead it only assigned the right to collect a
debt. The Idaho Supreme Court recently addressed this situation in Med. Recovery Servs., I.LC v. Strawn.
In that case, Medical Recovery Services was assigned "the debt herein sued upon... for the purpose of
collection." The Court held that MRS lacked standing to enforce a contract between the original
creditor and the defendant. 156 Idaho 153,321 P.3d 703, 708 (2014). Likewise, in the instant case,
Unifund lacks standing to enforce any contractual provisions between Citibank and Ms. Lowe,
including the selection of South Dakota law to apply to any conflicts.
Because Unifund is not in privity of contract with Ms. Lowe it cannot enforce the contractual
right Citibank may have had to apply the laws of South Dakota. Unifund's second argument as to why
South Dakota law should be applied is based on South Dakota §5 lA-12-12 which says that a revolving
credit agreement between a bank in South Dakota and a consumer is governed by the laws of South
Dakota. The problem, though, is Unifund is not a South Dakota bank. A party assigned a debt for
I Attached to Affidavit of Autumn Bloom
2 Attached to Affidavit of Autumn Bloom
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collection does not step into the shoes of the original creditor. Id. Therefore, Unifund cannot rely on
South Dakota's statute to choose the governing law.

b. Statute of limitations is governed by Idaho law.
Assuming, arguendo, the Court decides it wants to treat Plaintiff as if it has the right to enforce
terms of a contract between Citibank and Ms. Lowe, the next step in the analysis is which state's laws
apply. The common law rule governing choice of the applicable statute of limitation is that the forum
normally applies its own statutes of limitations to actions before it. Millerv. StauffarChem. Co., 99 Idaho
299,301,581 P.2d 345,347 (1978). The Idaho Supreme Court has stated that in determining the law
applicable to a contract, Idaho applies the Restatement (Second) of Conflict of Laws. See Ward v.

Puregro, 128 Idaho 366, 368-69, 913 P.2d 582, 584-85 (1996); Cerami-Kote, Inc. v. Energywave Corp., 116
Idaho 56, 58 n. 1, 773 P.2d 1143, 1145 n. 1 (1989).
The Restatement provides that "[t]he law of the state chosen by the parties to govern their
contractual rights and duties will be applied if the particular issue is one which the parties could have
resolved by an explicit provision in their agreement directed to that issue." Restatement (Second) of
Conflict of Laws§ 187(1) (1971). Even if an issue could not be resolved by an explicit provision in the
contract, the chosen law will apply unless:
(a) the chosen state has no substantial relationship to the parties or the transaction and there is
no other reasonable basis for the parties' choice, or

(b) application of the law of the chosen state would be contrary to a fundamental policy of a
state which has a materially greater interest than the chosen state in the determination of the
particular issue and which, under the rule of§ 188, would be the state of the applicable law in
the absence of an effective choice of law by the parties. Id.§ 187(2).
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In the instant case, exception b should apply. Idaho has a strong public policy interest in
preventing too-old claims from being brought against its citizens. As explained in the Restatement, "[a]
state has a substantial interest in preventing the prosecution in its courts of claims which it deems to be
'stale."' Restatement(Second) of Conflict of Laws§ 142 comment f. South Dakota, on the other hand,
has no materially greater interest in having a junk debt buyer attempt to apply the statute of limitations
of South Dakota against an Idaho resident by asserting the rights of the company it bought the alleged
debt from.
Section 142 of the Restatement (Second) of Conflict of Laws (Supp. 1989), as amended in
1988, provides:
"Whether a claim will be maintained against the defense of the statute of limitations is
determined under the principles stated in § 6. In general, unless the exceptional circumstances of the
case make such a result unreasonable:
(1) The forum will apply its own statute of limitations barring the claim.
(2) The forum will apply its own statute of limitations permitting the claim unless: (a)
maintenance of the claim would serve no substantial interest of the forum; and (b) the claim would be
barred under the statute of limitations· of a state having a more significant relationship to the parties
and the occurrence."
Ms. Lowe has asserted a statute of limitations defense. As applied, the rule above should lead
the Court to conclude that Idaho should apply its own four-year statute of limitations barring
Unifund's claim. The commentary to the Restatement further explains: "[R.]efusal of a court to
entertain a claim that is barred by its [own shorter] statute of limitations is unlikely to impinge seriously
upon the interests of another state." Restatement (Second) of Conflict of Laws § 142 comment f. The
commentary goes on to say:
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The second part of the inquiry - whether no significant forum policy would be infringed focuses on two factors: "The first involves the extent, if any, to which the parties and the
occurrence were related to the state of the forum. The more substantial this relationship, the
greater is the likelihood that forum policy will be found to require dismissal of the claim under
the forum's statute of limitations [barring stale claims] .... The second factor has to do with
the difference between the length of the forum's own statute of limitations and that of the
other state."
Restatement (Second) of Conflict of Laws § 142 comment f.
In other words, the greater the difference in statutes of limitation between the two states, the
more likely the forum state will have an interest in enforcing its own shorter limitations period. In this
case, there is a 50 percent longer statute of limitations period in South Dakota than there is in Idaho.
The Idaho legislature presumably weighed several options and balanced the interests of debtors and
creditors before determining that an open account would be subject to a four-year statute of
limitations. To allow such a drastically higher statute of limitations to apply would undercut the
legislature's intent.
The closest appellate authority in Idaho to the present case is Carroll v. MBNA Am. Bank. In
that case, the issue was whether the court should apply the laws of Delaware, which was in a card
member agreement between Carroll and MNBA. Citing the Restatement § 188, the court analyzed five
factors in determining which state's law should apply under the significant relationship test: a) the
place of contracting, (b) the place of negotiation of the contract, (c) the place of performance, (d) the
location of the subject matter of the contract, and (e) the domicile, residence, nationality, place of
incorporation, and place of business of the parties." 148 Idaho 261, 266-67, 220 P.3d 1080, 1085-86
(2009). In Carroll, the court ultimately concluded that the laws of Delaware should apply. However, it
also held: "[D]espite the application of Delaware law to substantive issues, Idaho law applies to all
procedural matters in this action. Even where a court is applying the laws of another state, the
procedural law of the forum court will still apply. Id. at 267 and 1086.

Carroll can be distinguished from this case by the fact MNBA and Carroll were parties to a
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contract between each other, while Unifund was not a party to a contract between Citibank and Ms.
Lowe and was not assigned the rights to enforce the contract. If that was not true, though, the next
step is to determine if the statute of limitations is procedural or substantive. Counsel for Ms. Lowe
could find no binding authority specifically stating how whether a statute of limitations is substantive
or procedural. However, the Idaho Supreme Court has described the distinction between substantive
and procedural in more general terms: "Substantive law prescribes norms for societal conduct and
punishments for violations thereof. It thus creates, defines, and regulates primary rights. In contrast,
practice and procedure pertain to the essentially mechanical operations of the courts by which
substantive law, rights, and remedies are effectuated." State v. Currington, 108 Idaho 539, 541, 700 P.2d
942, 944 (1985). A statute of limitations says nothing about "norms for societal conduct" or
punishments; it is a "mechanical operation" to determine how long a court can hear a claim for failure
to meet those norms. Also, the United States Supreme Court, which is pretty solid as far as persuasive
authority goes, has held thata forum state may apply its own statute of limitations to actions governed
by substantive law of a different state. Sun Oil Co. v. Worlman, 108 S. Ct. 2117, 2121-26 (1988).

CONCLUSION
By its very documents showing that there was an assignment of a right to collect a debt,
Unifund has also shown it does not have a right to enforce provisions of a contract between Citibank
and Ms. Lowe, including a choice-of-laws provision. Even if the court were to allow Unifund to avail
itself of terms of a contract it was not a party to, a thorough choice-of-laws analysis leads to the
conclusion Idaho's statute of limitations would still apply and this matter should be time barred.
Dated this

_1. day of September, 2014.
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Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
PLAINTIFF'S RESPONSIVE BRIEF
vs.

LORENE LOWE,
Defendant.

Plaintiff hereby responds to Defendant's arguments concerning
the statute of limitations applicable in this matter.
I.

PLAINTIFF ACQUIRED ALL RIGHTS OF CITIBANK TO THE CONTRACTS
By the terms of the Bill of Sale and Assignment between
Citibank, N.A., the original creditor, and Pilot Receivables
Management, LLC, Pilot and its assigns acquired the accounts
outright, including all contractual rights related to enforcement of
the contracts.

This was not a mere assignment for collection

purposes, but an outright sale.
contracts.

Citibank retained no interest in the

Such a sale would be meaningless unless the purchaser

stepped into the shoes of the original creditor with full rights
under the contracts.
Given the relationship between Pilot and the plaintiff,
Unifund CCR, LLC, as essentially two arms of the same entity, when
Pilot gave authority to its affiliate to service the contracts and
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collect the debt while retaining full ownership, it made Unifund its
agent for the purpose of servicing the contracts.

Hence, Unifund as

the agent of Pilot has all the rights of its principal.
Med. Recovery Servs., LLC v. Strawn, 156 Idaho 153, 321 P.3d
703 (2014) does not apply to the facts of this case.

That action

related to the attempt to enforce provisions in the original contract
that were in direct conflict with the Idaho Collection Agency Act
(ICAA)which precludes a collection agency from collecting fees that
are incidental to the principal obligation of a debtor and therefore
only collectible pursuant to the provisions of I.C. §26-2229A(4).

It

in no way stood for a blanket prohibition to enforce a contract
between the original creditor and the defendant.

The court in Med.

Recovery acknowledged the right of a third party to enforce the
principal obligation of the original contract, but found that the
third party collection agency could not enforce additional fees that
are determined to be incidental to the principal obligation and
controlled by the ICAA.

II.
THE LAWS OF SOUTH DAKOTA GOVERN THIS TRANSACTION
In addition to the terms of the credit card agreements which
state that the law of South Dakota governs the terms and enforcement
of the contract, South Dakota §51A-12-12 states that a credit card
account between a bank located in the State of South Dakota and a
debtor shall be governed by the law of the State of South Dakota.
There is no question that the original creditor is a bank located in
the State of South Dakota and that §51A-12-12 applies.
Though she attempted to distinguish Carroll v. MBNA Am. Bank,
148 Idaho 261 (2009), Defendant's attempts to do so fail.

In

Carroll, the court correctly found that the laws of Delaware should
apply.
bar.

The circumstances in Carroll are very similar to the case at
The five factors analyzed by the court:

contracting,

(a) the place of

(b), the place of negotiation of the contract,

place of performance,

(c) the

(d) the location of the subject matter of the

PLAINTIFF'S REPLY BRIEF - 2
This communication is from a debt collector.

Page 385 of 421

contract, and (e) the domicile, residence, nationality, place of
incorporation, and place of business of the parties, with the
exception of the defendant's residence, are in the State of South
Dakota.
As affirmed by the specific laws passed by the State of South
Dakota, it has substantial interest in these credit card contracts.
To analyze and apply Section 142 of the RESTATEMENT (SECOND)
OF CONFLICT OF LAWS (Supp. 1989) which states, "Whether a claim will
be maintained against the defense of the statute of limiiations is
determined under the principles stated in§ 6, which are:
(1) A court, subject to constitutional restrictions, will
follow a statutory directive of its own state on choice of law.
(2) When there is no such directive, the factors relevant to
the choice of the applicable rule of law include
(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,
(c) the relevant policies of other interested states
and the relative interests of those states in the
determination of the particular issue,
(d) the protection of justified expectations,
(e) the basic policies underlying the particular field
of law,
(f) certainty, predictability and uniformity of
result, and
(g) ease in the determination and application of the
law to be applied.
These factors must be considered before the general statement that
the forum will apply its own statute of limitation barring the claim
would be applied.

Since Idaho has no specific statutory directive of

its own on choice of law, the factors of paragraph 2 are
determinative.

South Dakota has emphatically indicated its intent to

control indicating Idaho should respect the established needs of that
sister state.

The relevant policies of the two forums are not that
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different.

Idaho treats credit card contracts as written contracts

with a five

(5) year statute of limitations, while South Dakota

applies a six (6) year one.

The expectation of the parties were

clear from the beginning of the contract that the laws of South
Dakota would apply.

Citibank and its assigns have justified

expectations that the laws of South Dakota, including the statute of
limitations, would apply.

There is no basic policy of the forum in

Idaho that would be thwarted by application of the South Dakota
statute and to do so would provide certainty arid predictability and
uniformity of result. Finally, as the laws of South Dakota are
unequivocal, there is absolute ease in the determination and
application of the South Dakota laws.
As for the determination that statute of limitations is
procedural and not substantive, there is no clear law in this or any
other forum regarding that determination.
decisions are all over the board.

Even within jurisdictions,

It is generally held that the

statue of limitations is substantive when its application is
determinative.

In determining whether a matter is substantive or

procedural, some direction is provided by the Restatement of Conflict
of Laws that notes that procedural matters to which forum law will be
applied include forms of action, pleading and conduct of proceedings
before the court, allocation of burdens of proof, and admissibility
and sufficiency of evidence. RESTATEMENT (SECOND) OF CONFLICT OF LAWS
§§

124, 127, 133-35,

&

138.

Remarkably absent from that list is

statute of limitations.
III.

ACTION WAS TIMELY COMMENCED WITHIN THE APPLICABLE
STATUTE OF LIMITATIONS UNDER IDAHO OR SOUTH DAKOTA LAW
Unquestionably a matter of substantive law, South Dakota
statute§ 54-11-9 applies to this transaction and establishes that
the "use" of a credit card creates the contract between the card
issuer and the card user.

These were clearly written contracts since
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the terms of the agreements were reduced to writing in the form of
cardholder agreements which were accepted by the defendant through
her use of the cards.

So, even if the court for some reason

concludes that Idaho and not South Dakota law controls with regard to
the statute of limitations, this action was timely filed within five
years as set forth in I.C. § 5-216.

The application of the five year

statute in credit card transactions has been confirmed previously by
Idaho Supreme Court in Hoglan v. First Sec. Bank of Idaho, N.S., 120
Idaho 682 (1~-1). -- -RESPECTFULLY SUBMITTED on September 16, 2014.
HOWELL & VAIL, LLP

BY MICHAEL B. HOWELL
Attorney for Plaintiff

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the 15th day of July, 2014, I
delivered a true copy of the foregoing Memorandum by email attachment
to Mr. RYAN BALLARD, Attorney at Law, ryanballardlaw@gmail.com.

/

-

~

rt__

MICHAEL B. HOWELL
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY
UNIFUND CCR, LLC,
Case No. CV-2013-515
Plaintiff,

MEMORANDUM DECISION ON
PARTIES' CROSS-MOTIONS FOR
SUMMARY JUDGMENT

vs.
LORENE LOWE,
Defendant.

I. INTRODUCTION
The matter before the Court is an action for collection on two credit card accounts.
Plaintiff Unifund CCR, LLC ("Unifund") claims that Defendant Lorene Lowe ("Lowe") has
defaulted on two accounts with Citibank, N .A. ("Citibank"). 1 Unifund alleges that both accounts
were ultimately assigned to it. Lowe filed for summary judgment on April 21, 2014. On July 7,
2014, Unifund filed a cross motion for summary judgment. Fol1owing oral argument on August

26, 2014, the Court took this matter under advisement.

II. FACTUAL BACKGROUND
The facts of this matter are largely uncontested. Lowe has filed no affidavits, except for
an affidavit of counsel attaching documents provided through discovery. Any disputed facts will
be identified as such.

; This action originated in the Magistrate Division of the District Court. After Lowe filed for summary judgment,
Unifund moved to amend its complaint to seek recovery on a second credit card account. The motion to amend was
granted on May 20, 2014. Minute Enrry, May 20, 2014. Lowe moved to remove the case to District Court and her
request v.as granted on July 7. 2014. Order to Remove to District Court, July 7, 2014.
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The Two Accounts
Lowe opened a credit card account with Citibank in July of 1996 with an account number
ending in "0415."2 Lowe has not denied that the social security number attached to this account
matches her own. Lowe has an outstanding balance of $16,981.51on the account numbered
0415, not including accrued interest. She made her last payment of $300.00 on August 3, 2009. 3
Lowe later opened another credit card account with Citibank in August of 1998 with an
account number ending in "2085.4 Lowe has not denied that the social security number attached
to this account matches her own. Lowe has an outstanding balance of$5,546.82 on the account
numbered

not including accrued interest. She made her last payment of$187.84 on

September 25, 2009. 5
Citibank is located in South Dakota. 6 The "Card Agreement" provides that "Federal Law
and the law of South Dakota, where we are located, governs the terms and enforcement of the
Agreement." 7
Although Unifund originally asserted a right under its credit agreement to seek interest at
the rate of almost 30% on these accounts, it now asserts that it is only seeking the statutory
interest rate of 12%. 8

The Assignments
On June 18, 2012, Unifund sold both accounts to Pilot Receivable Management, LLC
("Pilot"), which then assigned both accounts to Unifund on September 1, 2012. 9
Shannon Thorson, a records custodian for Citibank, and Autumn Bloom, an employee of
Unifund and authorized representative of Pilot, have provided affidavits by which they
authenticate copies of the card agreement, respective bills of sale, statements, and assignments
for both accounts 0415 and

10

The billing statements reference both account numbers and

contain Lowe's name and the last three numbers of her social security number. An affidavit
submitted by Tina Weedin establishes that she is an employee of Citibank, confirms the sale of

Aff ofAutumn Bloom at,r 9, July 7, 2014.
Id. at ,r,r 12-13.
4 Id. at,r9.
5 Id at ,r,r 10-11.
6 Aff of Tina Weedin at ,r I, May 5, 2014
7 A.ff. ofShannon Thorson, [attached exhibits unnumbered], July 7, 2014
8 Mem. in Supp. of Pl. 's Mot.for Summ. Jdgmnt. at 3 and 5, July 7, 2014.
9 Aff of Bloom at ,r 4.
10 Aff of Thorson, [attached exhibits unnumbered]; Ajf. of Bloom, Exs. A, B, and C.
?.
3
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Lowe's account to Pilot, and provides corroborating information confirming the account holder's
name, the last four digits of the account holder's social security number, the account numbers,
the amount due, and the date of last payment. 11
Although Lowe may contest the sufficiency of the authentications, she has not denied the
legitimacy of these records or provided any evidence that would call into question whether these
are official business records of the respective companies kept in the ordinary course of business.
Additionally, Lowe has not contested the accuracy of the records, the amounts claimed by
Unifund, or any of the credit transactions attributed to her.

III. LEGAL STANDARD ON SUMMARY JUDGMENT
Summary judgment should be granted at the trial level when "the pleadings, depositions,
and admissions on file, together with the affidavits, if any, show there is no genuine issue of
material fact, and the moving party is entitled to summary judgment as a matter of law."
I.R.C.P. 56(c). "The burden of establishing the absence of an issue of material fact is on the
moving party." Hayward v. Jack's Pharmacy Inc., 141 Idaho 622, 625, 115 P.3d 713, 716
(2005). This burden may be met by demonstrating the absence of evidence of an element the
nonmoving party will be required to prove at trial. Dunnick v. Elder, 126 Idaho 308, 311, 882
P.2d 475, 478 (Ct. App. 1994). Such an absence of evidence may be established either by an
affirmative showing with the moving party's own evidence or by a review of all the nonmoving
party's evidence and the contention that such proof of an element is lacking. Celotex Corp. v.

Catrett, 477 U.S. 317,322 (1986); see also Heath v. Honker's Mini-Mart, Inc., 134 Idaho 711,
712, 8 P.3d 1254, 1255 (Ct. App. 2000).
The standards applicable to summary judgment require the court to liberally construe
facts in the existing record and draw all reasonable inferences in favor of the party opposing the
motion. Ray v. Nampa School Dist. No. 131, 120 Idaho 117, 122, 814 P.2d 17, 19 (1991).
However, the nonmoving party "may not merely rest on allegations contained in his pleadings,
but must come forward and produce evidence by way of deposition or affidavit to contradict the
assertions of the moving party and establish a genuine issue of fact." McCoy v. Lyons, 120 Idaho
765,770,820 P.2d 360,365 (1991). "[T]he nonmoving party cannot rely on mere speculation,

11

Alf. ofWeedin at,r,r 1-5.
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and a scintilla of evidence is insufficient to create a genuine issue of material fact." Bollinger v.

Fall River Rural Elec. Co-op., Inc., 152Idaho 632, 637, 272 P.3d 1263, 1268 (2012). If, after
drawing all inferences in favor of the nonmoving party, "[t]he facts ... are such that reasonable
persons could reach differing conclusions, summary judgment is not available." Hayward, 141
Idaho at 625, 115 P.3d at 716.

IV. DISCUSSION
The confusing procedural history of the case essentially distills down to this: (1) Lowe
originally filed for summary judgment before the magistrate court, and (2) Unifund later filed a
cross-motion for summary judgment after the case was transferred to district court. Both
motions are at issue and will be addressed in turn by the Court.

A. Lowe's Motion for Summary Judgment.
(1) Lowe has standing.
Lowe asserts that Unifund lacks standing to assert its claims pursuant to I.R.C.P. 17(a),
which requires that all actions "be prosecuted in the name of the real party in interest." She
claims that Unifund has failed to properly establish an assignment of Citibank's right to Unifund.
Unifund responds with three affidavits from employees and representatives ofUnifund, Pilot,
and Citibank. It claims that these affidavits and the attachments establish that Unifund is the real
party in interest. Lowe replies by challenging the sufficiency and admissibility of these
affidavits.
"[S]ummary judgment is a proper procedural method for dismissing a claim based on a
la:.:k of standing." Thomson v. City of Lewiston, 137 Idaho 473,476, 50 P.3d 488,491 (2002).
In fact, standing is "not [a] mere pleading requirements but rather an indispensable part of the
plaintiff's case, each element must be supported in the same way as any other matter on which
the plaintiff bears the burden of proof.. .." Lujan v. Defenders of Wildlife, 504 U.S. 555,561,
112 S.Ct. 2130, 2136, 119 L.Ed.2d 351,364 (1992).
The Affidavit ofAutumn Bloom establishes that she is employed by Unifund and is an
authorized representative of Pilot, both of which she testifies are "affiliated entities" that share
business and account records. 12 She testified that she is a custodian of both entities' business

12

A.ff of Bloom at ,r 2.
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records. 13 As outlined in the Statement of Facts, supra, her affidavit goes on to set forth the
history of the transactions concerning Lowe and traces the documentation of the original
purchase of the delinquent accounts from Citibank by Pilot to the ultimate assignment of rights
from Pilot to Unifund. 14
The Affidavit ofShannon Thorson establishes that she is an employee of Citibank and is
familiar with the procedures by which it maintains its business records. 15 She testifies generally
about ninety-three pages of attached records that correspond with Lowe's account numbers
(0415 and

and the last three digits of Lowe's social security number. These records also

include the "Card Agreement," which sets forth that South Dakota law governs the terms of the
agreement. She maintains that the attached records are "exact duplicates" of the originals, except
for the redactions of personal information or recent markings identifying the documents as
exhibits. 16
The Affidavit of Tina Weedin establishes that she is also an employee of Citibank, a South
Dakota bank, and confirms the sale of Lowe's account to Pilot. It also provides information
confirming the account holder's name, the last four digits of the account holder's social security
number, the account numbers, the amount due, and the date of last payment, although it does not
contain attachments of the corresponding documents. 17 Although evidence of what certain
unattached records may show would normally be hearsay not covered by an exception, here, this
testimony is admissible to the extent it corroborates the actual documents and information
provided in Bloom's and Thorson's affidavits. While taken alone, Weedin's affidavit would not
be sufficient to establish standing, taken in conjunction with the other two affidavits, it
corroborates the underlying transactions because it references detailed account information
consistent with the other affidavits. However, the Court only relied on this affidavit only to
establish the location of Citibank.
In conclusion, taken together, and examined in a light most favorable to Unifund, these
three affidavits establish much more than the mere scintilla necessary to create a genuine issue of
material fact on the issue of standing. The affidavits explain and confirm the process by which
Unifund obtained the right to bring this action. Additionally, the documents establish that
Id. at iJ 3.
Id., Exs. A, B, and C.
15 Aff. a/Thorson at ,i,i 1-2.
16 Id. at ,Mi 3-4.
17 Aff. o/Weedinat,i,i 1-5.
13

14
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Lowe's accounts were among those sold to Pilot, and later assigned to Unifund. Lowe has
presented no admissible evidence to the Court giving it reason to believe she is a victim of
mistaken identity or that Unifund is erroneously pursing these claims. Therefore, given the state
of the record before it, the Court concludes as a matter of law that Unifund has made a sufficient
showing to withstand Lowe's standing challenge.
(2) A valid contract exists between Citibank and Lowe.

Lowe next argues that Unifund has failed to establish the primary prerequisite for a
breach of contract claim: the existence of a contract. Unifund responds by noting that the
contract was established under South Dakota law (S.D. Codified Laws§ 54-11-9) because the
credit card was issued by a South Dakota bank. Additionally, Unifund argues that this is
consistent with Idaho law as it relates to the recognition of unilateral contracts. Shore v.
Peterson, 146 Idaho 903,913,204 P.3d 1114, 1124 (2009) (explaining that unilateral contracts

are accepted by performance).
"The elements for a claim for breach of contract are: (a) the existence of the contract, (b)
the breach of the contract, (c) the breach caused damages, and (d) the amount of those damages."
lvlosell Equities, LLC v. Berryhill & Co., 154 Idaho 269,278,297 P.3d 232,241 (2013). While

the Idaho Supreme Court has apparently not addressed the issue of whether mere use of a credit
card provides sufficient evidence a contract existed, there is significant persuasive authority in
other jurisdictions on this issue.
For example, the Utah Court of Appeals recently considered a case with very similar
facts. In granting summary judgment to the assignee of the credit card issuer (Wells Fargo), the
Court of Appeals held:
The account statements attached . . . establish the existence of a credit
account with Wells Fargo Bank, identified by the same number as the Account.
In the more than 100 pages of the record containing Wells Fargo Bank account
statements spanning over four-and-one-half years, [Debtor's] name is the only
name on the Account. . . . The account statements show that as of the time Wells
Fargo Bank closed the Account, the Account had exceeded its credit limit, had an
outstanding balance of $22,807.56, and was more than $4,000 in arrears. Finally,
the [bank'sl affidavit establishes that Wells Fargo Bank assigned the Account to
[Creditor].
Even viewing the undisputed facts in the light most favorable to [Debtor],
we conclude that [Creditor] has established a prima facie claim for breach of
contract against [Debtor]. Contrary to [Debtor's] assertions, the undisputed facts
demonstrate the existence of a credit account in [Debtor's] name, with a balance
MEMORANDUM DECISION ON PARTIES' CROSS-MOTIONS FOR SUMMARY
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owing and in default, which has been assigned to [Creditor]. While [Debtor]
argues that he may merely be an authorized user of the Account, rather than the
cardholder, both the district court and this court are constrained to draw
reasonable inferences from the evidence. There is no evidence in the record
before us from which we could infer that there was another cardholder to whom
the Account was issued who merely authorized [Debtor's] use. Accordingly, we
conclude that [Creditor] was entitled to judgment as a matter oflaw.
Portfolio Recovery Associates, LLC v. Migliore, 2013 UT App 255, 314 P.3d 1069, 1073-74

(citations omitted). Such a result appears consistent with Shore and is consistent with the
holdings in many other jurisdictions. 18 Although Idaho has not addressed this topic specifically,
the great weight of authority suggests that by establishing that Lowe used her two credit cards
and making payments-from 1996 until 2009 on account 0415. and from 1998 to 2009 on
account

Unifund has established with undisputed evidence that a contract existed.

Additionally, Lowe has not explained why the governing law provisions in the card
agreement are not applicable. The Thorson affidavit establishes, without contradiction by Lowe,
the South Dakota law would govern the terms of the agreement. South Dakota Codified Laws§
54-11-9 provides:
The use of an accepted credit card or the issuance of a credit card agreement and
the expiration of thirty days from the date of issuance without written notice from
a card holder to cancel the account creates a binding contract between the card
holder and the card issuer with reference to any accepted credit card, and any
charges made with the authorization of the primary card holder.
Looking at the evidence in the record before it in light most favorable to Unifund, and
considering the relevant law, the Court concludes that Lowe has failed to meet her burden on
See. e.g.L Wakejieldv. Wells Fargo Bank, NA., 14-12-00686-CV, 2013 WL 6047031 (Tex. App. Nov. 14, 2013)
("Wells Fargo's evidence demonstrates [Debtor] accepted the agreement and any subsequent amendments to the
terms when she used the card"); Citibank (S. Dakota), N.A. v. Wilson, 160 S.W.3d 810,813 (Mo. Ct. App. 2005)
("There was sufficient evidence that [Debtor] had, in fact, accepted the revised agreement through her conduct, i.e.,
her continued use of the credit card after receiving the July 2001 credit card statement that included the terms of the
revised agreement"); Meyer v. Nat'/ City Bank, 903 N.E.2d 974, 975-76 (Ind. Ct. App. 2009) ("We note with
approval the determinations of other states that credit card agreements are contracts, and the issuance and use of a
credit card creates a legally binding agreement"); Garber v. Harris Trust & Sav. Bank, 104 Ill. App. 3d 675, 684,
432 N.E.2d 1309, 1315 (1982) ("use of the card by the cardholder makes a contract between the cardholder and the
issuer''.); Citibank v. Kovach, 2010-0hio-3055, 157 Ohio Misc. 2d 24, 30, 930 N.E.2d 394, 399 (2010) ("Under
Ohio law, a cardholder becomes liable for charges made on a credit card by using the credit card itself') (emphasis
in original); Velocity Investments, LLC v McCajfrey, 31 Misc. 3d 308, 316, 921 N .Y.S.2d 799, 805 (Dist. Ct. 2011)
("To establish its breach of contract action, [creditor] was required to establish the issuance of a credit card by
Discover to McCaffrey, McCaffrey's use of the card and McCaffrey's default in payment"); and Winchek v. Am. Exp.
Travel Related Servs. Co., 232 S.W.3d 197,204 (Tex. App. 2007) ("Using the card and making payments on the
account for the purchases and charges reflected on [Debtor's] monthly billing statements manifested her intent that
the contract become effective .... [A] contract was created when [Debtor] used the Card, not upon manual delivery
of the Agreement").
18
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summary judgment. Therefore, the Court concludes that Lowe's motion for summary judgment
must be denied on factual and legal grounds.

(3) The five-year statute of limitations set forth in I.C. § 5-216 applies to this case.
Lowe next argues that Unifund has failed to bring its action within the four-year statute
oflimitations set forth in LC. § 5-217, which addresses contracts not in writing. Citing Hoglan
v. First Sec. Bank ofIdaho, N.A., 120 Idaho 682,819 P.2d 100 (1991), Unifund responds by
asserting that the Idaho Supreme Court has already ruled that the applicable statute of limitations
for credit cards is five years, pursuant to I.C. § 5-216. Both sides agree that the accrual date
under either statute would be the time of the last payment as set forth in I.C. § 5-222.
Although Hoglan concerned a credit card, Lowe correctly notes that it did not squarely
address the issue before this court. It was essentially a defamation action brought by a debtor
against his creditor for the alleged dissemination of false credit information. The primary
holding of the case was that the two-year statute oflimitations set forth in I.C. § 5-219 barred the
debtors' libel claims. Id. at 685,819 P.2d at 103. However, later in the decision, the Supreme
Court noted matter-of-factly that "[a]n action on a written contract must be commenced within
five years. LC.§ 5-216." Id. Despite Lowe's arguments, the Court does not believe this was
mere dicta.
The Supreme Court in Hoglan felt it necessary to determine which actions survived
despite its decision on the libel and punitive damages issues. Both the majority and the dissent
made a point to note that the debtors' successful contract claim, which was based on an alleged
breach of the credit card agreement, was still intact. The majority noted:
An action on a written contract must be commenced within five years. LC. § 5216. The earliest act which could be considered the basis for a breach of contract
claim occurred in March of 1983, when First Security stopped sending the
monthly statements. The filing by the Hoglans in August of 1987 is within the
five year period. The Hoglans' action for breach of contract clearly falls within
this limitation and was not barred by the statute of limitations.

Id. The dissent similarly stated: "I concur in the Court's analysis and conclusion ... that the
breach of contract claim was not barred by the statute of limitations .... " Id. at 688, P.2d at 106.

It is difficult for the Court to cast away these comments as mere dicta when both the majority
and dissenting opinions believed it was important to address the issue. Here, Lowe has provided
the Court with no judicial authority holding that a four-year statute oflimitations applies to credit
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card actions in Idaho. In fact, given the written Card Agreement provided by Unifund, which
Lowe has offered no evidence to contest, there is no reason why this court should not reach the
same conclusion the Supreme Court reached in Hoglan.
As an alternative defense, Lowe contends that the doctrine of judicial estoppel bars
Unifund from asserting a five-year statute oflimitations because in an earlier case it argued that a
four-year statute oflimitations applied. Lowe attached a copy ofUnifund's brief in opposition
to summary judgment in Ada County Case No. CV-OC-13-12510, Unifund CCR, LLC v. Cory A.
Hamrick. In that brief, Unifund's attorney argued that ''the applicable statute of limitations on

open accounts is the four-year statute oflimitations provided in I.C. § 5-217." The only case
cited by Unifund, Kugler v. Nw. Aviation, Inc., 108 Idaho 884,886, 702 P.2d 922,924 (Ct. App.
1985), had nothing to do with credit cards-it was an action by an attorney against his client for
nonpayment of a bill without a written contract.
"The doctrine of judicial estoppel sounds in equity and is invoked at the discretion of the
court." Mccallister v. Dixon, 154 Idaho 891, 894, 303 P.3d 578,581 (2013). The Court
believes that this doctrine is not concerned with an attorney's legal arguments in a prior case, but
with a party's factual allegations and testimony in a prior case. For example, the Idaho Supreme
Court has noted that "a litigant who obtains a judgment, advantage, or consideration from one
party through means of sworn statements is judicially estopped from adopting inconsistent and
contrary allegations or testimony, to obtain a recovery or a right against another party, arising
out of the same transaction or subject matter." Heinze v. Bauer, 145 Idaho 232,235, 178 P.3d
597,600 (2008) (emphasis added). This doctrine "precludes a party from gaining an advantage
by taking one position, and then seeking a second advantage by taking an incompatible position."
McKay v. Owens, 130 Idaho 148, 155,937 P.2d 1222, 1229 (1997) (quoting Rissetto v. Plumbers
& Steamfitters Local 343, 94 F.3d 597,600 (9th Cir. 1996)). "Judicial estoppel is intended to

prevent a litigant from playing fast and loose with the courts." Heinze, 145 Idaho at 235, 178
P.3d at 600. However, the doctrine should "only be applied when the party maintaining the
inconsistent position either did have, or was chargeable with,full knowledge of the attendant
facts prior to adopting the initial position." McKay, 130 Idaho at 155, 937 P.2d at 1229

(emphasis added).
If an attorney's legal argument in a brief.-as opposed to a factual assertion in a pleading

or deposition~an somehow be barred by the doctrine of judicial estoppel, the effects on the
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legal profession would be devastating. It would mean that an attorney would be forced to
repeatedly assert incorrect legal positions on behalf of the same client, just because he or she had
done so before. Such a rule would allow no one to learn from their mistakes or benefit from new
developments in the law. Surely, such an application of this equitable doctrine would be legally
unwise and logically unsound.
For the reasons set forth above, the Court concludes as a matter oflaw that the five-year
statute of limitations is applicable to this case, and Unifund is not barred from asserting it in this
action. Therefore, Lowe's motion for summary judgment should be denied.
(4) Unifund is not barred from seeking interest at the legal rate.

Unifund, in its initial complaint, alleged that it was entitled to interest at the rate of
29.98% per anum, as provided in the credit agreement. 19 Lowe asserted in its motion for
summary judgment that this amount exceeds the legal rate (12%) in Idaho and violates both the
Fair Debt Collection Practices Act and the Idaho Consumer Protection Act. Unifund then sought
and received permission to amend its complaint. Among the approved amendments was the
withdrawal of its claim for contract-based interest; Unifund is now seeking interest at the rate of
12% per anum. 20 However, it has not conceded that its initial request was improper.
While Lowe objects to this as a "blatant attempt to urning the bell,"21 she provides no
authority for her apparent position that Unifund is somehow estopped from making a timely
amendment to a pleading to comply with the law. Idaho Rule of Civil Procedure 15(a) provides
that leave tCl amend pleadings should be "freely given when justice so requires." The
amendment was approved by the magistrate earlier in the case. 22 Although the Court
understands that any improper relief sought in the original complaint may be subject to Lowe's
counterclaims still pending before the court, the Court is unaware of any legal doctrine that
would require it to grant summary judgment on an amended claim merely because the original
claim was improper. Therefore, the Court denies Lowe's motion for summary judgment
concerning Unifund's claim for interest at the legal rate of 12% per anum.

Complaint at 2, Dec. 2, 2013.
Amended Complaint at 2, May 23, 2014.
21 Second Reply Britf to Plaintiff's Opposition of Defendant's Motion for Summary Judgment at 6, Aug. 19, 2014.
22 Minute Entry, May 20, 2014.
19

20
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B. Unifund's Motion for Summary Judgment
Unifund has also filed for summary judgment, asserting grounds that essentially mirror
those asserted in Lowe's motion. The legal analysis ofUnifund's motion is identical to the
Court's analysis of Lowe's motion set forth above--only the burden of establishing no genuine
issue of material fact, as well as entitlement to judgment as a matter oflaw, has now switched to
Unifund.
First, Unifund seeks summary judgment on the issue of standing. Lowe has not provided
any evidence on this issue; she merely asserts that Unifund's evidence is insufficient. Unifund
has submitted the affidavits of Bloom, Thorson, and Weedin, along with numerous attachments
showing account information, billings, the Card Agreement, the bill of sale to Pilot, and the
assignment to Unifund. The Court has reviewed these documents in light most favorable to
Lowe and has drawn all reasonable inferences in her favor. Nevertheless, taken as a whole, the
affidavits comply with LR.C.P. 56(e) in that they are "made on personal knowledge," are based
on "admissible evidence," and affirm the competency of the affiants to "testify to the matters
stated therein." The documents are business records kept in the ordinary course of business and,
if challenged on hearsay grounds, would qualify for an exception under Rule 803(6). Therefore,
the Court concludes that Unifund is entitled to summary judgment on the standing issue.
Second, Unifund argues that it is entitled to summary judgment on Lowe's statute of
limitations defense. For the reasons set forth above, the Court again concludes that this case is
governed by the five-year time limit for an action based on a written contract. LC. § 5-216.
Lowe has submitted no evidence in opposition to Unifund's evidence of a written agreement, and
Lowe's action in using the credit cards and making payments between 1996 and 2009 provide
strong evidence that such a written agreement existed. The undisputed evidence shows Lowe
made a last payment of $300.00 on August 3, 2009, on account 0415, and a last payment of
$187.84 on September 25, 2009, on account

The Court finds that Unifund's complaint

was filed less than five years after those dates. Therefore, the Court concludes, after reviewing
the record in light most favorable to Lowe and drawing all reasonable inferences in her favor,
that Unifund is entitled to summary judgment on this issue as a matter of law.
Third, Unifund argues it has established a breach of an enforceable contract. Again,
Lowe had provided no testimony or evidence denying that Citibank extended her credit from
1996 to 2009. The records provided by Unifund clearly establish Lowe's long-term use of the
MEMORANDUM DECISION ON PARTIES' CROSS-MOTIONS FOR SUMMARY
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credit cards, and show that account 0415 has an unpaid balance of $16,981.51 and account 208 5
has an unpaid balance of $5,546.82. Additionally, the undisputed record contains no denials that
she is in breach of the credit agreement and owes the amounts sought by Unifund. Lowe's
original Answer to Complaint, the Amended Answer to Complaint and Counterclaim, and her

Second Amended Answer to Complaint and Counterclaim, are not verified, so even her general
denials have no evidentiary value. Once again, the Court has reviewed these documents in a
light most favorable to Lowe and has drawn all reasonable inferences in her favor, but can find
no genuine issue of material fact as to whether: (a) there was a contract, (b) the contract was
breached, (c) Citibank, Unifund's predecessor in interest, was damaged, and (d) the amount of
those damages comes to $22,528.33 ($16,981.51 and $5,546.82) on the respective accounts. See

Mosell Equities, 154 Idaho at 278,297 P.3d at 241. Therefore, for the reasons explained in
Section IV .A(2), supra, Unifund is entitled to summary judgment as a matter of law.
Finally, Unifund alleges that it is entitled to interest on both accounts at the rate of 12%
per anum pursuant to I.C. § 28-22-104. Lowe has set forth no legal reason why this amount of
interest would be improper or unjustified. Therefore, the Court concludes as a matter of law that
Unifund is entitled to summary judgment on its request for interest at the rate of 12% per anum.

C. Lowe's Remaining Counterclaims
Lowe has brought four counterclaims. Although not specifically designated as a "partial"
motion for summary judgment, Unifund's motion did not mention Lowe's counterclaims.
However, some of the counterclaims have been rendered moot by this decision. The Court will
address each in turn.
Lowe's first counterclaim, violation of the Fair Debt Collection Practices Act (15 U.S.C.

§ l 692e) (''the FDCPA"), alleges that Unifund violated the act by seeking more in damages than
Lowe owes. In light of the Court's previous finding and conclusion that Unifund was entitled to
the amount it was seeking, this counterclaim is no longer viable and should be dismissed.
Lowe's second counterclaim alleges that Unifund violated§ 1692f of the FDCPA by
initially seeking interest at the rate of 29. 98%. Although Unifund later withdrew that request, the
Court is not persuaded at this time that the act of initially seeking such high interest, even though
it was later withdrawn, is not a violation of the FDCPA. Neither side has addressed this issue in
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their briefing. Therefore, the Court concludes that the second counterclaim has survived the
cross motions for summary judgment and must be adjudicated further.
Lowe's third counterclaim asserts that Unifund violated both§ l 692e and§ 1692f of the
FDCPA when it filed this action past the applicable statute of limitations. In light of the Court's
previous finding and conclusion that Unifund filed its action within the applicable statute of
limitations, this counterclaim is no longer viable and should be dismissed.
Finally, Lowe's fourth counterclaim alleges that Unifund violated the Idaho Consumer
Protection Act (LC. §§ 48-601 et seq.) by using unfair and deceptive means to collect a debt. It
cites the first three counterclaims under the FDCP A as the bases for this contention. Inasmuch
as one of the three counterclaims, the second one, has survived summary judgment, the Court
concludes that the fourth counterclaim has also survived the cross-motion for summary judgment
and must be further adjudicated.

V. CONCLUSION
For the reasons set forth above, the Court hereby rules as follows:

A. Lowe's motion for summary judgment is DENIED;
B. Unifund's motion for summary judgment is GRANTED;
C. Lowe's first and third counterclaims have been rendered moot and should be
dismissed; however, Lowe's second and fourth counterclaims remain unadjudicated and must
proceed to trial or resolution through summary judgment; and
D. Although Unifund is tentatively entitled to a total judgment of $22,528.33
($16,981.51 on account 0415 and $5,546.82 on account

with interest on both accounts at

the rate of 12% per anum, the Court will not issue judgment on these claims until the remaining
counterclaims are fully adjudicated, in case Lowe is entitled to an offset.

SO ORDERED this 24th day of October, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the foregoing
Memorandum Decision on Parties' Cross-motions For Summary Judgment on this

Llf .day of

October, 2014, upon the following individuals via U.S. Mail, postage prepaid:
Michael B. Howell

Ryan Ballard

HOWELL & VAIL, LLP

BALLARD LAW, PLLC

380 South Fourth Street, Suite 104
Boise, Idaho 83 702
Attorneys for Plaintiff

237 N. 2nd East, Suite 102
Rexburg,Idaho 83440
Attorney for Defendant
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MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Sui.te 104
Boise, Idaho 83702
'relephone:
(208) 336-3331
lSB H 799

Attorney for Plaintiff
IN 'l'HE DISTRICT COURT OE' THE SEVENTH ,HJDICIAL DIS'l'RICT OF THE

Sl'ATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIF'UND CCR,

LLC,

Case No. CV13-515
P1ainti ff,

STIPULATION TO WITHDRAW
DEFENDANT'S
COUNTERCLAIMS

vs.
LORENE LOWE
Defendc:rnt (s) .

----

--------

--·-··--·-···· .

COMES NOW the Pnrties hereto and stipulate that the
Defendant withdraws her pending counterclaims in exchange for an

offset of $500 by Plaintiff against the amount due from Defendant
which will be reflected in any judgment without either party

admitting or denying the allegations contaj_ned therein.
D.l\TED this

~ day of October, 2014.

c_b~
MICHAEL B.

HOWELL

Attorney for Plaintiff

OJ~
~allard
.-torney for Defendant

STIPULATION TO WITHDRAW COUNTERCLAIMS
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MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799

[
I

l

-

..., ........... ..... ,

.•... · - -
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By: --i-:c____

I

.............. J

!Jn ~=~-~-/~--C ~.

.

CL::f ..'\ ...ty CIEnk

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MEMORANDUM OF AMOUNT DUE,
COSTS AND ATTORNEY FEES

vs.
LORENE LOWE
Defendant(s).

STATE OF IDAHO

ss.
County of Ada
MICHAEL B. HOWELL, being first duly sworn upon oath,
deposes and says:
1.

That he is the attorney of record in the above-

entitled case and is duly authorized to make this Affidavit on
behalf of Plaintiff.
2.

That he is familiar with the claims contained in

Plaintiff's Complaint.
3.

That the amount owing is as follows:

The principal balance of $22,489.33, as prayed for in the
Amended Complaint, together with interest thereon to November 5,
2014, in the amount of $6,462.04, less the $500 credit for the
dismissal of the counterclaims, for a total of $28,451.37, plus
costs and attorney fees.
JUDGMENT
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4.

That based on a review of the file and pleadings in

this action and the nature of the case and time incurred herein
to date, a reasonable attorney's fee to be assessed against
Defendant(s), and each of them, in the above-entitled action is
the minimum amount of $6,652.50, based upon the amounts as set
forth in Exhibit A attached hereto.
5.

That Plaintiff has incurred the following taxable

costs pursuant to Rule 54(d) (1), Idaho Rules of Civil Procedure:
Filing Fee
Service of Process
Total

$ 96.00
$ 60.00
$156.00

I certify under penalty of perjury pursuant to the laws
of the State of Idaho that the foregoing is true and correct.
DATED:

November 5, 2014.
~ L & VAIL, LLP

C-,.____

~

I

l_ _

BY MICHAEL B. HOWELL

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the 15th day of July, 2014, I
delivered a true copy of the foregoing MEMORANDUM OF AMOUNT DUE,
COSTS AND ATTORNEY FEES, PROPOSED ORDER GRANTING SUMMARY JUDGMENT
and PROPOSED JUDGMENT to Mr. RYAN BALLARD, Attorney at Law,
ryanballardlaw@gmail.com.

S/ c
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EXHIBIT
DESCRIPTION

DATE

HOURS

9-10-12 LA

Receipt and review of accounts from client

.20

9-10-12 LA

Review file and prepare demand letters
to defendant for atty review

.30

9-14-12 MH

Review file and finalize demand letter

.20

11-2-12 LA

Telephone call to defendant

.10

12-31-12LA

Call defendant

.10

1-15-13 LA

Call defendant

.10

6-20-13 LA

Call defendant; Review file; verify balances;
check military and bankruptcy status;
request suit
.30

7-8-13

Review of file; preparation and review of
Summons and Complaint

.40

Request filing fee & mail Complaint to
court

.10

MH

11-26-13LA
12-5-13 LA

Filed Complaint received from court; prepare
instructions for process server
.20

1-9-14

Affidavit of Service received; default
calendared

.10

Receipt and review of answer and discovery
requests from defendant; forward discovery
to client

.40

LA

1-14-14 MH

1-22-14 MH

Prepare Answers to Defendant's discovery
and Plaintiff's first discovery requests to
Defendant
1.80

1-25-14 MH

Receipt and review of Rule 30(b) (6) notice
from Defendant; respond to Defendant with
request for info required by rule

.30

Receipt and review of Defendant's 2nd
discovery requestes

.10

1-29-14 MH
EXHIBIT "A"
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2-1-14

MH

2-14-14 MH
3-11-14 MH

Prepare Answers to Defendant's 2nd Discovery
requests
'.30
Receipt and review of Defendant's answers
to discovery
Receipt and review of Defendant's Motion to
Amend Answer

.50
.10

3-17-14 MH

Receipt and review of Order Allowing Amended
Answer
.10

3-20-14 MH

Receipt and review of Amended Answer
Counterclaim

&

Letter to client with Amended Answer
Counterclaim; receipt and review of
Affidavit from Citibank

&

3-21-14 MH

.30

.40

3-26-14 MH

Preparation of Answer to Counterclaim

.50

3-28-14 MH

Discussions with client about counterclaim
and possible deposition of Citibank

.40

4-5-14

MH

4-11-14 MH

4-17-14 MH

4-18-14 MH

4-22-14 MH

4-23-14 MH

4-23-14 MH

EXHIBIT "A"

Draft possible deposition questions for
review by client and Citibank
Finalize deposition questions and forward
to client
Receipt and review of Defendant's Motion
for Summary Judgment

1. 50

.30

1.10

Email attorney for Defendant regarding
continuance of Summary Judgment and
amending complaint

.30

Receipt and review of email from atty for
Defendant

.20

Prepare Motion to Amend Complaint, Motion
to Vacate Defendant's Surrunary Judgment
Hearing with supporting documents and
prepare Amended Complaint

2.40

Email to atty for Defendant regarding
scheduling problems for Plaintiff's
Motions

.20
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4-24-14 MH

4-26-14 MH

Email from atty for Defendant; email to
client with update on status; draft
client affidavit in opposition to summary
judgment and forward to client

1. 30

Prepare Memo in Opposition to Defendant's
Motion for Summary Judgment

1. 60

5-12-14 MH

Receipt and review of Defendant's opposition
To Motion to Amend and to Plaintiff Motion
for Summary Judgment
.80

5-13-14 MH

Prepared Motion to Appear Telephonically;
Email atty for Defendant about stip;
Prepare stip to appear by phone

.40

Prepare for and participate in hearing on
Motion to Vacate and Motion to Amend;
Prepare and submit proposed Order

1.20

5-20-14 MH

5-27-14 MH

5-28-14 MH

6-19-14 MH

6-24-14 MH
6-28-14 MH

7-2-14
7-5-14

MH
MH

7-10-14 MH

EXHIBIT "A"

Receipt and review of Motion to Remove
to District Court w/ proposed Order

.10

Prepare Affidavit and Exhibits for Citibank
With cover letter

.80

Email from Citibank with information re:
additional documents and request to revise
Affidavit; revised Affidavit and emailed to
Citibank

.40

Receipt and review of signed Affidavit from
Citibank

.10

Preparation of Motion for Summary Judgment
with Notice of Hearing, revised Affidavits
and Memorandum in Support

2.30

Finalize Summary Judgment Motion; obtain
hearing date and mail and serve

.30

Email from atty for Defendant needing to
possibly change date; email to atty

.20

Prepare Amended Notice of Hearing at
request of Judge's clerk

.20
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7-25-14 MH

Prepare Supplemental Memo in Support of
Summary Judgment

.80

8-25-14 MH

Prepare for Summary Judgment Hearing

2.40

8-26-14 MH

Attend Summary Judgment Hearing

1. 00

9-9-14

Receipt and review of Defendant's
Supplemental Brief

.50

Research and prepare Reply to D's
Supplemental Brief

4.60

MH

9-13-14 MH
10-29-14MH

10-30-14MH
11-5-14 MH

Receipt and review of Memorandum
Decision; email atty re: possible
settlement of remaining claims; reply
from attorney; email client for approval

.90

Prepare proposed Stipulation to Withdraw
Counterclaims

.20

Prepare order for Summary Judgment, Judgment,
Costmemo with supporting Affidavit
.80
TOTAL HOURS

34.20

MH - Michael B. Howell, hourly rate of $200
RV - Robert Vail, hourly rate of $200
LA - Legal Assistants, hourly rate of $75
32.7 hours x $200.00 per hour= $6,540.00

1.5 hours x $ 75.00 per hour
$
112.50
TOTAL
= $6,652.50

EXHIBIT "A"
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MICHAEL B. HOWELL
HOWELL & VAIL, LLP
380 South Fourth Street, Suite 104
Boise, Idaho 83702
Telephone:
(208) 336-3331
ISB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
JUDGMENT
vs.
LORENE LOWE
Defendant(s).

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff
have Judgment against the Defendant(s), as follows:
1.
2.
3.

Principal Sum of
Costs of suit of
SUBTOTAL
Attorney's fees of

$
$
$
$

28,451.37; plus
156.00;
28,607.37; plus
;

Making a total Judgment of $ e:i(8 (pO 7. '37 ; together
with interest at 5.125% from the date here6f until paid.
DATED this

_.J:irJ day of

'illru-eanlJ..PA

,

2014.

JUDGMENT
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Filed:
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DEC I 6 2014
Ryan Ballard, ISBN 9017
Ballard Law, PLLC
P.O. Box38
Rexburg, ID 83440
(208) 359-5532
ryanballardlaw@gmail.com
Attorney for Defendant/Counter-Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUN1Y OF FREMONT
UNIFUND CCR, LLC,

)

Case No. CV-13-515

)
Plaintiff/Counter-Defendant/Respondent,

)

)
)

v.

NOTICE OF APPEAL

)
LORENE LOWE,
Defendant/ Counter-Plaintiff/Appellant.

)
)
)

FEE CATEGORY: L.4.
FEE: $129.00

)

TO:

1.

THE ABOVE-NAMED RESPONDENT, UNIFUND CCR, LLC, AND ITS ATTORNEY,
MICHAEL B. HOWELL OF HOWELL & VAIL, LLP, 1855 N. LAKES PLACE, P.O. BOX
330, MERIDIAN, ID 83680 AND THE CLERK OF THE ABOVE-ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
The above-named appellant, Lorene Lowe, appeals against the above-named respondent,
Unifund CCR, LLC, to the Idaho Supreme Court from the Judgment entered in the
above-entitled action on November 7, 2014.

2.

That the party has a right to appeal to the Idaho Supreme Court, and the judgment and/ or orders
described in paragraph 1 above are appealable orders pursuant to Idaho Appellate Rule 1 l(a)(l).

3.

Preliminary Statement of Issues on Appeal:
(A preliminary statement of the issues on appeal which the appellant then intends to assert in
the appeal; provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal.)
A. Did the Court err in holding that the credit card accounts at issue were written
contracts subject to a five-year statute of limitations?
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4.

Has an order been entered sealing all or any portion of the record? No.

5.

No reporter's transcript is requested.

6. The appellant requests the following documents to be included in the clerk's record in addition to
those automatically included under Idaho .Appellate Rule 28:
a. Defendant's Motion for Summary Judgment, filed April 21, 2014
b. Defendant's Brief in Support of Motion for Summary Judgment, filed April 21, 2014
c. Affidavit of Ryan A. Ballard, filed April 21, 2014
d. Motion to Amend Complaint, filed May 5, 2014
e. Motion to Vacate Hearing, filed May 5, 2014
f. Affidavit of plaintiff's counsel, filed May 5, 2014
g. Memorandum in Opposition to Defendant's Motion for Summary Judgment, filed May
5,2014
h. Reply Brief to Plaintiff's Opposition of Defendant's Motion for Summary Judgment,
filed May 12, 2014
1.
Plaintiff's Motion for Summary Judgment, filed July 7, 2014
J. Memorandum in Support of Plaintiff's Motion for Summary Judgment, filed July 7, 2014
k. Affidavit of plaintiff's counsel, filed July 7, 2014
1. Affidavit in Support of Motion for Summary Judgment, filed July 7, 2014
m. Affidavit in Support of Motion for Summary Judgment, filed July 7, 2014
n. Supplemental Memorandum in Opposition to Defendant's Motion for Summary
Judgment and In Support of Plaintiff's Motion for Summary Judgment, filed July 30,
2014
o. Second Reply Brief to Plaintiff's Opposition of Defendant's Motion for Summary
Judgment, filed August 19, 2014
p. Defendant's Supplemental Brief, filed September 9, 2014
q. Plaintiff's Responsive Brief, filed September 18, 2014

7.

I certify:
a. That the downpayment for preparation of the clerk's record has been paid;
b. That the appellate filing fee has been paid; and
c. That service has been made upon all parties required to be served pursuant to Idaho
Appellate Rule 20.
Dated this\~ day of December, 2014.
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;

CERTIFICATE OF SERVICE

~

I hereby certify on this
day of \ ) ~ 0 1 4 , I caused a true and correct copy of the
foregoing document to be served upon the following in the method indicated:

Michael B. Howell
Howell & Vail, LLP
1855 N. Lakes Place
P.O. Box 330
Meridian, ID 83680
Clerk of the Court
Fremont County Court
151 W 1st N #15
St. Anthony, ID 83445

U.S. mail
hand delivery
fax
K....-- email

U.S. mail
~

hand delivery

fax
email
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MICHAEL B. HOWELL
HOWELL & VAIL, LLP
1855 N. Lakes Place
P.O. Box 330
Meridian, ID 83680
Telephone:
(208) 336-3331
ISB #1799
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,
Case No. CV13-515
Plaintiff,
MOTION TO AMEND JUDGMENT
vs.
LORENE LOWE,
Defendant(s).

COMES NOW the Plaintiff, by and through its attorney of
record, MICHAEL B. HOWELL, and moves this Court pursuant to Idaho
Code §12-120 and I.R.C.P. Rules 54 and 54(e) to enter an Amended
Judgment in the above-entitled matter to include an award of attorney
fees to Plaintiff as mandated pursuant to I.C. §12-120(1)&(3).
This Motion is based on the record before the court which
shows that Judgment was entered on November 7, 2014, which did not
include an award of attorney fees; a Memorandum of Attorney Fees was
delivered to the defendant's attorney on November 5, 2014 and filed
with the court on November 7, 2014; no objection to the Memorandum of
Attorney Fees was submitted by the defendant, and; the time for doing
as required by I.R.C.P. Rule 54(e) (6) has passed.
MOTION TO AMEND JUDGMENT
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DATED: December 27, 2014.
HOWELL

&

VAIL, LLP

~ b-/

.___I_ _

BY MICHAEL B. HOWELL
Attorney for Plaintiff

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the 27th day of December, 2014, I
delivered a true copy of the foregoing MOTION and PROPOSED AMENDED
JUDGMENT to Mr. RYAN BALLARD, Attorney at Law,
ryanballardlaw@gmail.com.

MOTION TO AMEND JUDGMENT
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FILED IN CHAMBERS AT REXBURG.

MADISON COUNTY, IDAHO.
Date:

~'.l.g,!20t5

~;,e: ~TJD~='e~

MICHAEL B. HOWELL
HOWELL & VAIL, LLP
1855 N. Lakes Place
P.O. Box 330
Meridian, Idaho 83680
Telephone:
(208) 336-3331
ISB #1799

.

.

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT
UNIFUND CCR, LLC,

}
)
)
)
)

Plaintiff,
vs.

Case No. CV13-515
AMENDED JUDGMENT

)

LORENE LOWE

)
)

Defendant ls).

~

)

-:j'1,,1._o&,t'\6,J, i5

eAJr~Esb A,5f=o~.5 ~

IT IS HEREBY ORDERED AND ADJUDGED that the Plaintiff have
and receive from the Defendant as follows:
1.

2.
3.

The sum of
Costs of suit of
SUBTOTAL
Attorney's fees of

$
$

$
$

Making a total Judgment of $

28,451.37; plus
156.00;
28,607.37; plus

t.,laS.2..•P;

3~:zs,.8~

together with

interest at 5.125% from November 7, 2014, until paid.
DATED thi S

AMENDE?ENT

a.S~ay

of _...-4~EJ;!=;.,..!!l!!IIW111!!7111==........- - - - - . . , . I
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CERTIFICATE OF SERVICE

I CERTIFY that on thisa8,_ day of January, 2015, I served a true and correct copy of
the foregoing Amended Judgment upon the following individuals via U.S. Mail, postage prepaid:
Michael B Howell
Howell & Vail, LLC
1855 N. Lakes Place
P.O. Box330
Meridian, Idaho 83680

Ryan Ballard

BALLARD LAW, PLLC
P.O. Box38
Rexburg, Idaho 83440

By:

JijL'~~
we

~
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY

Unifund CCR, LLC
Plaintiff(s)/Respondent(s),

Supreme Court No: 42876
Case No.

CV-2013-0000515

vs
Appeal Record Certificate of Service
Lorene K. Lowe
Defendant(s)/Appellant(s).

I, Abbie Mace, Clerk of the District Court of the Seventh Judicial District of the
State of Idaho, in and for the County of Fremont, do hereby certify that the above and
foregoing Record in the above-entitled cause was compiled and bound under my
direction and is a true, full and correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules.
I do further certify that all documents, x-rays, charts and pictures offered or
admitted in the above-entitled cause will be duly lodged with the Clerk of the Supreme
Court along with the Court Reporter's Transcript and Clerk's Record.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
Court at St. Anthony, Fremont, Idaho, this 30th day of March, 2015.

,,,,uu,,,,,

C\V. Dlt:;-;/',,
,,,,,'~x.
#~ ......
.,."'••,,, ''(.). ,.,
...•• 9-i·,-~
...~ -r.~~ •..··
7

Abbie Mace
District Court Clerk

C: f SEVENTH\.'C,~
...~~.
,.., ..

: -== : JUDICIAL : :...i:

~~ ";.\\
COURT ••j.:f-.O ...§
· ~ ••

,,

.•.. ....
...., ,:?0,1, •••••••••• f)· ,....
,,,,,,,,,,.u,,,,
'l"cou,,4.·r\,,~
\~

~...

·~

Beck Harrigfeld
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Unifund CCR, LLC
Plaintiff(s)/Respondent(s),

Supreme Court No: 42876
Case No:

vs

CV-2013-0000515

NOTICE OF LODGING - CLERK'S
RECORD AND TRANSCRIPT

Lorene K. Lowe
Defendant(s)/Appellant(s).

Notice is hereby given that on 3/30/2015, the Clerk's Record ( X ), Reporter's
Transcript ( ) in the above referenced appeal was Lodged with the District Court Clerk.

Abbi Mace
Clerk of the District Court
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR FREMONT COUNTY

Unifund CCR, LLC
Plaintiff(s)/Respondent(s),

Supreme Court No: 42876
Case No:

CV-2013-0000515

vs
CERTIFICATE OF SERVICE
Lorene K. Lowe
Defendant(s)/Appellant(s).

I, Abbie Mace, Deputy Clerk of the District Court of the Seventh Judicial District
of the State of Idaho, in and for Fremont County, do hereby certify that I have personally
served or mailed, by United States mail, postage prepaid, one copy of the Clerk's Record
and any reporter's Transcript to each of the parties or their Attorney of Record as
follows:
Michael B. Howell
PO Box 330
Meridian, ID 83680

Ryan Ballard
PO Box38
Rexburg, ID 83440
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 30th day of March, 2015.

Abbie Mace
Clerk of the District Court
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Unifund CCR, LLC
Plaintiff(s)/Respondent(s),

Supreme Court No: 42876
Case No:

CV-2013-0000515

vs
CERTIFICATE OF EXHIBITS
Lorene K. Lowe
Defendant(s)/Appellant(s).

I, Becky Harrigfeld, Deputy Clerk of the District Court of the Seventh Judicial
District of the State of Idaho, in and for Fremont County, do hereby certify that the
following is a list of the exhibits, offered or admitted and which have been lodged with
the Supreme Court or retained as indicated:
NO.

DESCRIPTION
No Exhibits

SENT/RETAINED

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 30th day of March, 2015.

ABBIE MACE
CLERK OF THE DISTRICT. COURT
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